4 


T H E 


W HOLE. PROCEEDINGS, 


IN SEVERAL INFORMATIONS 


IN THE NATURE OF A 


QUO WARRANTO, 
| THE KING, 


ON THE : 
PROSECUTION or JAMES TEMPLAR, 


HIS MAJESTY's CORONER, 


. 


: 5 
Ma. THOMAS AMERY, 
ONE OF THE TWENTY-FOUR ALDERMEN, 


; - AND | 
Ma. JOHN MONK, 


'ONE OF THE FORTY COMMON-COUNCIL-MEN,- 


OF THE 


crTY OF CHESTER, 


Ox THE RELATION OF RALPH EDDOWES, 


Or Tus $SA1D CITY, MERCUANT, 
VOL. I. 


CONTAINING THE 


PRELIMINARY AFFIDAVITS, MOTIONS, &c. 


AND THE 


TWO TRIALS IN THE SAID CAUSE. 


— —— — —— — 


$0 0<.0:50» +0» FRY Tum, livore ſepulto, 
Si quid meremur, jana poſteritas ſciet/ MILTON, 


_ Cheſter, 


PRINTED BY I. FLETCHER; * 
- AND $OLD BY G, ABL, No. 20, ENGLISH LIBRARY, NEWCASTLE*STREZT9s 
STRAND, LONDON» $f 


1791. 


{ 
| 


The reader is requeſted to eorrect the following errors, wich the pen? 


o 


Pref. page XI line 6 for ſeventy-eight read twenty-ſix 
.. $3 < ©: C 77... ĩͤ on nt nd aw 
26 35 . , - DAVENPOT...... . . . DAVENPORT 


98 „ „ Neisse 0:0 crete Se 1 WS 
99 34 oo y <> © 0 
: note 89, 79» 84 „ 46 97» 93» 94 

155 75 » 30 8 you vec „„ % %% oe 6 © © 0 your 
1944 na% „„ „„ „„ „ „% % % „% % 0 0 „„ ©» + HR. 
211 . ©» » 8 1 ” VII .** + „ © © %% „„ * +» (0 8 . * VIII. 
20) 6. . . formerly. . - » + « + + +» + + formally 

250. . 7 frembotiroll eee + + © « rule 8 
280 .. . 9 . corporations. corporation 


_ 


287 . e * + 6 there . + +44 00 0 +0 0 „„the 

291 IC. „ os © 5.2 6; _ 

326 . i 6 Cor. 4 + che hs oo 5 Oto 

387 . 40 . , . defendant... . . + . + +» defendants 
422 13 „ „„ m e ̃—˙ cr, 

426 . 44 . . « aldermen to be eraſed | 
42% . . 38,5 1233 + + + » » Lutwycbe 1232 
430 433 ¶¶ſl1l. © 43 5 

4%/ lu ͥ d ẽ A <> 5.x 1 


482 « . . 4 rom bot. think I quoted . . . . . » - - think, quoted 
4911. 12 400043 
563 32 Scope. Scrope 


ADVERTISEMENT. 


A queſtion relating to the coſts in this cauſe being as yet before the Houſe of Lords, 
the editor purpoſes to preſent his purchaſers with an additional ſheet, containing an ab- 
ſtract of the proceedings in that buſineſs ; and, at the ſame time, to point out any errors 
which may accidentally, or for want of an opportunity of referring to the books, have 
happened in the quotation of the caſes, . | 
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N a ſubject ſo deeply involved in obſcurity as the origin of a corporation, 
much information cannot be expected. The only events deemed worthy 
of notice by the hiſtorians of early ages, were the actions of kings, and heroes; 
the merchant, and the artificer, moving in too humble a ſphere to attract theic 
notice, and having little or no connection with the politics of the times, we 
can only, at this day, ſupply the want of information, by reaſoning from ana- 
logy and probable 3 4 | „ 
The ignorance and barbariſm of the feudal ages prompted every man, who 
found himſelf in poſſeſſion of the advantages derived from power, learning, or 
trade, to guard, with the moſt jealous and vigilant care, againſt the incroach- 
ments of his neighbour, The rich and powerful baron, from the walls and 
towers of his ſtrong-hold, was ever on the watch to repel the leaſt inroad upon 
his territories. The crafty monk preſerved his aſcendency over the minds of 
the ignorant laity, by jou Fre the ſcanty learning of the age within the re- 
ceſſes of his convent ; while the merchant or the artificer was equally ſolicitous 
to ſecure to himſelf the excluſive advantages of his peculiar my/tery, or craft. 
In proportion as mankind advanced in civilization, and ſocial intercourſe, 
their wants multiplied ; and the number of traders and manufacturers, whoſe 
province it was to ſupply theſe wants, multiplied accordingly. Thoſe of the 
ſame occupation would ſoon be aware, that it could not be to their advantage 
to remain in a ſtate of hoſtile competition; and hence would naturally ariſe 
the idea of uniting their intereits under the title of companies. But as the 
affairs of a ſociety of this nature could not go on proſperouſly, while every 
member was upon an equality, it would ſoon be thought expedient to appoint 
a chairman, or moderator; and as the moſt diſcreet and experienced would be 
pitched upon for this purpoſe, tae title of elder- man, or a/derman, would be 
properly expreſſive of his character. It is more than probable, however, that 
this office being conſidered as of high truſt and importance, no individual was 
ſuffered to remain in it more than à year, unleſs re-elected at the end of that 
period, | | | | | 
Tue like motives, which had induced the individuals of each company to 
aſſociate together, would naturally incline all the companies, in a large city, 
or towng to form one body, under the title of a corporation; and a ſimilar 
neceſſity would appear for having one ſuperior officer at the head of affairs, 
who was accordingly choſen from among the aldermen, by all the companies, 
g4nder the title of mayor, or the greater alderman ; and that he was always 
- &:nually eligible, cannot admit of any reaſonable doubt. 
As trade and commerce increaſed, it is obvious, that theſe bodies would 
. continually be acquiring additional weight and importance. Princes, earls, 
and other great men, on whoſe territories they were found, took them under 
their protection, granted them charters, and many exclufive privileges, and 


polleflions. At length, when the ſovereign power became wholly centered 
[> a — 
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in the crown, it was found convenient to intruſt them with the adminiſtration 
in their reſpective diſtricts ; to facilitate which, law officers, under 
the titles of recorders, and town-clerks, and a common=council, were added; the 


I 


of juſtice, 


latter (agreeably 
eligible by the co | d hignelt, te 
importance, they were allowed to ſend reprefentatives to parliament. 

Such, it may be preſumed, was the origin, and ſuch the ſubſequent con- 
firmation and eſtabliſiment, of the more antient and conſiderable corporations 
Others of leſs note were created immediately by the crown, or by the lords of 
particular diſtricts ; and ſo far as they were an emancipation from feudal 
bondage, or promoted the intereſts of commerce, they were certainly uſeful 
to mankind. But whatever circumſtances might render their primary inſtitu- 


tion either neceſſary or advantageous, it is certain, that thoſe circumſtances 


have long ſince ceaſed to exiſt, No longer favourable either to liberty or to 
trade, and frequently conſiſting of the moſt inſignificant or worthleſs charac- 
ters, they only ſerve to promote the ambitious purpoſes of individuals. If it 
be poflible to render them of any real uſe, it can only be by new-modelling 
them, in conformity to the principles of liberty and the rights of the people 
but as they are, it is truly painful to reflect, that fo large a portion of the re- 
preſentation of the country originates from ſo impure a ſource happy if that 
flood of liberality and freedom, which ſeems to ba pouring in upon the minds 
of neighbouring nations, would extend far enough to bear away before it theſe 
heaps of rubbiſh, which deform the glorious fabric of the Britiſh conſtitution, 
and prevent it from appearing in its native, inherent dignity and luftre ! 

Let us now proceed to the immediate ſubject of our inquiry. 

The earlieſt accounts we have of the conſtitution of the city of Cheſter, 
inform us, that it was a mercatory guild, or corporation of merchants and arti- 
ficers. And that it was among the molt important of its cotemporaries, may 
be inferred from its being well known as the emporium of the commerce of 
the weſtern hide of the iſland, of which its two great annual fairs, granted by 
one of the firſt earls of Cheſter, are an evidence {till remaining. Its trade, in 
the time of Edward I. was fo conſiderable, that it paid a yearly fee-farm rent 
to the crown of no ets than £. 100; but afterwards, the harbour beginning 
to be choaked up with ſand, drove the merchants to ſeek other and more con- 


venient ports, and was the origin of the greatnels and proſperity of its more 


fortunate neighbour, Liverpool. f 

This guild, or corporation, conſiſted of twenty-four companies, over each 
of which preſided an alderman, who, there can be no doubt, was annually 
elected. There were two officers called keepers of the guild, who admitted 
freemen, and received cuſtoms, rents, and fees; and who, we may ſuppoſe, 
were the primitive /zave-lookers. Theſe, with the /heriffs (who ſeem to have 
derived their authority from the earl) and the urengers, probably exiſted before 
there was a mayor; nor does it clearly appear at what æra that principal officer 
was introduced into the corporation, for a charter of Henry III, in which he 
is firſl named, does not create, but mentions him as then in being. It is, 
however, ſufficiently clear, that all the officers above-mentioned had exiftenr\. 
long prior to the great charter of Henry VII. (dated April 6, 1 506) whicn, 
tho” it granted new privileges, and created new offices, is to be conſidered as 
confirmatory of, and founded upon, the antient and well-known cuſtoms of 
the place; and as holding i, and inviolable the original right of the citi- 


rens to chuſe all the principal officers of the corporation, It is not, however, 
| diffcult 


to the antient ſpirit of the corporate conſtitution) being yearly 
mmonalty; and as the laſt, and higheſt, teſtimony of their 
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difficult to account for the prevalence, at a very early period, of the practice 
of elections for life, and by the ſelect body only. 1 Re 
»The aldermen choſen to preſide over the affairs of the companies, were at 


firſt, probably (as the term implies) the moſt experienced and reſpectable of 


the citizens. The ſame reaſons which induced them to eleòt a man into that 
office at firſt, would forcibly operate in favour of his re- election; till at length, 
attachment to his perſon, and gratitude for paſt ſervices, would prevent them 
from thinking of removing him at all. And thus, though the form of annual 
election was for a long time obſerved, yet the aldermen acquired, by degrees, 


a kind of claim to perpetuity in their offices, which, it is eaſy to canceiye, 


would continually become more and more difficult to be reſiſted. After the 


inſtitution of the office of mayor, the dignity and reſpect attached to it would 
be viewed with a deſiring eye by every individual, who conceived himſelf to 


have any claims upon it, however diſtant. The poſſeſſion of fo captivating 


an object could not with any certainty be attained, while there remained a. 


poſſibility of their removal from the office of alderman by annual elections. 
The arts, therefore, by which ambitious minds endeavour to ſecure the enjoy- 
ment of power and authority, would be put in practice, and, favoured by the 
darkneſs and ignorance of the times, could not fail of ſucceſs. h | 
In fact, the groſs and ſcandalous abuſes that prevailed ſoon after the charter 
was granted, were ſuch as could not eſcape without animadverſion. About 
the year 1514 (eight years only poſteriar to the date of the charter) a com- 


miſſioner was ſent from the king to regulate ſundry matters in the corporation, 
by whom it was ordered (inter alia) 


« that they ſhould, in the election of 
te their mayor, as well as in other matters, conform to the directions of their 


charter. King's Vale Royal informs us, that in the year 1514, there 
© were two mayors and four ſheriffs, but that the firſt of them were nat 


elected lawfully; and fo afterwards, another election being appointed, the 
& others were choſen at Chriſtmas. For a time we find they conformed to 
theſe directions; for an entry in a very antient book, among the records of the 
corporation, proves inconteſtibly, that in 1516, elections of aldermen, &c. 
were annual. | Proceedings, p. 87, and Appendix, No. 1.] 

But it may eaſily be ſuppoſed, that this interval of regularity and conformity 


to the charter would be but ſhort : it is probable, the ſelect body ſoon expe- 
' Flenced the inconveniences of it, and took the firſt opportunity of reverting to 


their former practices. To ſuch a length indeed were theſe abuſes carried; 
that it appears by a bye-law in 1554, that the mayor himſelf uſed to appoint 
common-council-men. [ Proceedings, p. 87. 13 
About the year 1572, a diſpute (on what ſubje& does not clearly appear) 
aroſe between the corporation and William Glazeor, vice-chamberlain of the 
Exchequer. On this occaſion, as well as in every ſubſequent one of a ſerious 
and public nature, the palpable deviation from the letter of the charter, in 
elections of aldermen and common-council, became the ſubject of inquiry. 
Accordingly, an information was brought in the court of Exchequer, againſt 
the mayor and one of the aldermen, on this account: they appeared to the 


information, and a day was given them to put in their anſwer. [ Appendix, 


No. 2.] The diſpute appears to have ended without any deciſion on the merits, 
[ Appendix, No, 3] and conſequently the corporation ſeem to have con- 
ſidered themſelves as victorious, The high and over-bearing ſtile of the order 
they made upon that occaſion, is worthy of particular notice. ¶ Appendix, 
No. 4.] In conſequence of theſe diſputes, queen Elizabeth's fix/ a” 85 

a 2 85 . | 0 
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of Henry the ſeventh's charter, made in the ſixth year of her reign, was ſur⸗ 


rendered, and a new one granted in 1574. | | 
In 1604, James I. gave a confirmation of the charter, which ſeems to have 


been merely complimental. Xs ; 
His whe Fon the year following, wiſhed to nominate a recorder. This 


incident appears not unworthy of notice; not only as it is an evidence of 


that deſire of interfering in the affairs of corporations, which was begun 
in this reign, and carried to ſuch fatal lengths in the fucceeding ones, but as a 
rare inſtance of a proper and fpirited conduct on the part of the corporation 
of Cheſter. ¶ Appendix, No. 5.] _ : 

In 1662, the commiſſioners tor regulating the corporation, viz. lord Brere- 
ton, fir Peter Leiceſter, fir Richard Groſvenor, and fir Geoffry Shackerley, 
turned out ſeveral aldermen and common-council-men, for refuſing to take | 
the oaths, preſcribed by the act paſſed for that purpoſe, which was intended to 


remove from all offices of trutt or authority, thoſe who were ” to be 


diſaffected to the reſtoration. | 
There can be no doub: but theſe rejected and diſgraced members were of 


principles and diſpoſitions unfavourable to the high and arbitrary notions 
which were then beginning to revive and prevail. Cavalier and roundhead, 
high church and low church, tory and whig, the former the ſupporters, and 
the latter the oppoſers, of arbitrary power, were now the diſtinguiſhing epi- 
thets of the oppolite parties; and it may be eaſily ſuppoſed, that the degraded 
corporators would embrace every opportunity of reſenting the indignity of- 
fered them, Here, then, we may with the greateſt probability date the com- 
mencement of thoſe diviſions and animoſities which have frequently riſen to 


| ſuch an alarming degree in this city, and which can ſcarcely yet be deemed to 


have ſubſided ; for even at this day it is not difficult to perceive evident traces 
of the different principles which at the period we are ſpeaking of actuated the 
oppoſers and the ſupporters of the corporation. How high theſe diſputes 
then ran, we may judge from the following circumſtances :—At a parlia- 
mentary election, in 1672, the recorder, Mr. William Williams, and colonel 
Werden, (who had been gentleman of the bed-chamber to the duke of York, 
afterwards Janes II.) were opponents, when eight men were killed in the 
crowd at the foot of the ſtairs of the common-hall, and the poll was ad- 
3 to the Rood-eye. This circumſtance is alluded to in Roger Whit- 
ey's petition to the lords juſtices: { Proceedings, p. 99.] The election 
ended in favour of Werden. | | f | 
It was probably owing to this circumſtance, as well as the ſpirit of en- 
croachment on the liberties of corporations, which was now beginning openly 
to manifeſt itſelf, that it was thought expedient to make a few alterations in 
the charter of Cheſter, and to abridge ſomewhat of the independence of the 
Corporation. Accordingly, in the year 1676, a new charter was made, which, 
though it left the right of election preſcribed in that of Henry VII. unaltered, 
introduced a difference in the following particulars. | F 
1. Ihe mayor to be elected on the Friday after St. Dennis's day, or with, 
in one month next following. | X a 
2. The ſheriffs to continue from the time of their election until the ſaid 
Friday, and from thence till others are choſen in their room. We 
3- The mayor and ſheriffs to take the oaths of office immediately after 
they are elected, F then preſent ; and if not preſent, within one month next 
| after 
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after ſuch election, before the mayor and commonalty, and beſore the alder- 
men of the city, or four of them at leaſt. TL . 
1. De mayor, aldermen, and all the officers, to take the oaths of allegiance and 
ſupremacy. — Ge eee 

5. The recorder to be elected by the ſelect body, and to be approved by the 

king. | i 
6. The town-clerk to be approved by the king. | We 

The ftrength of the oppoſite parties being nearly equal, (as may be inferred 

from the violence of the conteſt in 1672) they ſeem to have agreed for a time 
to divide the repreſentation. In 1678 and 1680, the recorder, William Wil- 
liams, and Mr. Thomas Groſvenor, (ſon of fir Richard) were returned mem- 


bers. But the year following, when the alarm concerning a popiſh ſucceſſor 


to the crown grew loud, the whigs ſeem to have had the advantage, and the 
recorder and COLONEL ROGER WHITLEY were elected repreſentatives. The 


latter gentleman {whoſe memory will be venerated by every friend to liberty) 


was a zealouÞ ſupporter of the royal cauſe at the reſtoration. When the 


king's friends roſe in Cheſhire, after Cromwell's death, under the command 


of {ir George Booth, and ſome other perſons of diſtinction, colonel Whitley 
brought a meſſage from his majeſty, with an account of the preparations he 
was making abroad, and that he was ready to come over as ſoon as opportu- 
nity ſerved. Among other diſpoſitions to favour this attempt, _— 
put a garriſon into Hawarden caſtle, It may therefore be juſtly concluded, 
that he was in high favour with the king, who, in his grant to Whitley of the 
maſterſhip of the hoſpital-lands, calls him “ our well-beloved and faithful 
ſervant.” And ſuch, no doubt, he would ſtill have continued, had not the 
love and fidelity he owed to the conſtitution of his country ſuperſeded his at- 
tachment to the perſon of an arbitrary monarch, whoſe every meaſure, in the 
latter part of his reign, was a moſt groſs and flagrant violation of it. 

The great ſubject of diſpute between Charles II. and his parliament, was 
the cutting off his brother, the duke of York, a profeſſed papiſt, from the 
ſueceſſion to the crown. No ſooner had the king called them together for 
the purpoſe of obtaining ſupplies, than a bill of excluſion was agitated, ard 
made the ine qua non of every pecuniary grant. And, ſuch was the appre- 
henſion of the conſequences of the Duke's acceſſion to the crown, that even 
of that part of the nation who were zealouſly attached to the king's perſon, 
the more ſenſible and moderate ſupported the meaſure of excluſion, and con- 
ſequently every election produced new advocates for it in the houſe of com- 


' mons, notwithſtanding the utmoſt efforts of court influence. As money 


could not be had without parliaments, nothing remained but to attempt to give 
the crown ſuch a decifive ſway in the choice of members, that oppoſition 
might become too feeble to counteract its views. It was imagined, and not 


without reaſon, that this might be effected by getting the power of nomi- 


nating the officers of corporations into the king's hands, through the deſtrue- 
tion of their antient charters and conſtitutions ; and the plan was put in exe- 
ution accordingly, Some boroughs were terrified, and others were cajoled, 
into a furrender of their charters ; and againſt thoſe who held out, informations 
in the nature of quo warranto were filed ; and it was ſoon found that the 
court was determined, at any rate, to accompliſh its views. With theſe 
views, there were not wanting, in the corporation of Cheſter, men, who 
were ready to coincide, and to adopt any meaſure, howevee deſpotic and un- 
conſtitutional, which might place them in power and authority. To that end, 
| | ES a vo- 
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a voluntary ſurrender of their old charter was attempted ; but the meaſure 
was found too deſperate, and could not be expected to ſucceed ; fo that it became 
neceſſary to have recourſe to compulſory methods. An information being 
filed, in Trinity term 1683, an aſſembly was convened, to conſider whether 
any appearance ſhould be entered: previous to which it appears, [ Proceedings, 
p. 95] that the whigs had been trying their ſtrength among the citizens, and 
had- procured upwards of 600 ſignatures to an engagement to defend the ſuit. 


When the point, however, came to be debated in the aſſembly, Street, the 


mayor, and one of the opponents of the court, found a majority againſt him; 
he therefore ſuddenly diſſolved the meeting, and retired, with the i»/zgnig of 
his office, the ſword and mace. But the remaining members, continuing in 
the council- room, voted that no appearance ſhould be made to the informa- 
tion. Street, indeed, endeavoured to ſupply this defect by an, appearance 
under his private ſeal ; but this was rejected by the court of king's-bench, as 
informal ; and in Hilary term following, judgment was given, that the liberties 
ſhould be ſeized into the king's hands until the court ſhould further order, 
which was accordingly carried into execution by a-writ of ſeizure. In the 
next term but one, a rule for final judgment was given, unleſs caule ſhould be 
ſhewn within a week; and on the total ſilence of the corporation, a farther 
rule for entry of that judgment was made accordingly ; but the entry was, 

through ſome neglect, omitted, | 

This was the moment for the tories to complete the overthrow of their ad- 
verſaries, and to fill the corporation with their own creatures, Whether, in 
order to accompliſh this, they were to become accomplices in the moſt de- 
ſtructive ſcheme that deſpotiſm ever formed; whether, in order to enable them 
to tyrannize over others, they were to ſurrender their own liberty—was na 
part of their concern :* if their end was gained, no matter by what means: 
nor would the reproaches and execrations of the honeſt part of their fellow- 
citizens at all diſturb or annoy them, while baſking in the. ſmiles and 
funſhine of court favour. Sir Thomas Groſvenor was now their great head 
and leader. He, therefore, haſted up to London, accompanied by proper 
aſſiſtants; paid the expences of proſecuting the information; advanced the 
money for obtaining a new charter, in which he was named firſt mayor; and, 
by a perſonal attendance at all the offices through which it was to pals, got the 
buſineſs done for h, fees, and much under the market price: | Proceedings, 
p. 213—215 :] So tervent was his zeal in this glorious cauſe, and fo amply 
was it rewarded |! | „ 

Before this buſineſs was quite completed, Charles II. died; and the peace- 
able and undiſputed accethon of his brother to the throne, ſeemed to give 
every poſlible proſpect of ſtability to the new arrangement. An election of 
members for the new parliament was of courſe to be held ; it was therefore 
cofitrived to introduce the new charter te days before that took place. It 
was uſhered in with great pomp and parade, and all thoſe paltry manceuyres 
put in practice which are but too often ſucceſsful in exciting the paſſions and 
elamour of the populace, in favour of the moſt odious and deſtructive mea- 
ſures: | Appendix, Na. 6.] All oppoſition being ſilenced, for the preſent, fir 
Thomas Groſvenor and Werden were elected members. 

One of the firſt objects that engaged the attention of the new corporators, 
was, to raiſe money tor diſcharging the expence of obtaining their charter; 
for it ſcems that the generoſity of fir Thomas Groſvenor being much more 
circumlcribed than his ambition, he expecled to haye his diſburſements in this 

| | | buſineſs 
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buſineſs refunded. The charges of all former charters had been paid by a rate | 


levied on the citizens at large; but it was not deemed ſafe to have recourſe to 
that, expedient on the preſent occaſion, The plate was therefore fold, ſome 
additional ſums raiſed by mortgage of the revenues and ſuffering encroach- 
ments on the city lands, [ Proceedings, p. 95] and a donation of 20l. was pre- 
ſented by colonel Werden. A tablet was likewiſe placed over the Pentice 

door, with an inſcription, importing “ that the new charter was acceptable to 

all good men ;” and thus it ſeemed as if tyranny and deſpotiſin had completely 

and finally triumphed over the liberties of the city of Cheſter. 

That weak and miſguided prince, James II. had from the firſt moment of 
his aſcending the throne, entertained the project of introducing the Popiſh 
religion into theſe kingdoms ; but the teſt laws (then with ſome reaſon deemed 
the © byJwarks* of the ſtate) ſtood in his way. Every means was uſed to pro- 
cure their repeal, and in order to engage the diſſenters (from motives of ſelf 
intereſt) in this deſign, he publiſhed a declaration for a general liberty of con- 
ſcience. The ſcheme was-eaſily ſeen through; and while the diſſenters thank- 
fully accepted this reſpite from the perſecution they had long groaned under, 
they remained firm in their oppoſition to the repeal of the teſts. In order to 
try what royal interference would do towards procuring a parliament favoura- 
ble to his wiſhes, the king, in 1687, made a progreſs through many of the 
principal towns and cities, and among others, came to Cheſter, Upon this 
great occaſion extraordinary preparations were made to receive his majeſty. 
The road from Boughton to the Croſs was ſtrewed with ſand ; the old keys 
of the city-gates were diveſted of their venerable ruſt, that when preſented 
they might not defile the royal fingers; a piece of plate, containing a con- 


| fiderable ſum of money, was (we may ſuppoſe with ſome difficulty) provided, 
and a fumptuous entertainment prepared in the Pentice. The corporation 
attended in their formalities in Eaſtgate-ſtreet, where the keys, the: and 
money, and city ſword, were offered to his majeſty, and the recorder Leving 
made a moſt eloquent and loyal ſpeech. © The corporation,” faid he, © ig 


4 your majeſty's creature, and depends _— on the will of its creator, and 


the ſole intimation of your majeſty's pleaſure ſhall ever have, with us, the 
EZ © force of a fundamental law.” To ſuch a ſcandalous length was adulation 
and ſeruility carried in theſe inauſpicious and degenerate days, that the lan- 
guage in which a ſubject ovght to addreſs his ſovereign, was deemed little leſs 
than treaſon and rebe}lion ; ſuch was the conſtruction given by theſe worth- 
leis men to the addreſs which the diſſenters of Chefter preſented on this oc- 


4 caſion. [ Appendix No. 7. 
In the following year, matters began to draw towards a eriſis with the un- 


| 15 fortunate James, Yet, as if urged by an irreſiſtible impulſe to his own - 
{2 deſtruction, his favourite ſcheme of introducing popery was purſued with more 


violence than ever. Still in hopes that the diſſenters might be rendered 


2 favourable to his deſigns, he was reſolved to tempt them with the offers of 
=> power and dignity, With this view a change was made in moſt of the cor- 
= pgations in the kingdom; and of the like attempt in the city of Cheſter we 
have the following circumſtantial account left on record by the Rev. Mr, 
£ 5 Matthew Henry. | | 


„The charter of the city had been ſurrendered about 1684, and a new 
charter was granted, by which a power was reſerved to the crown to put out 
magiſtrates and put in at pleaſure, This precarious charter was joyfully ac- 

cepted by thoſe that were for ſurrendering the old one, that alderman Main- 
| | waring 
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waring, and ſome other aldermen of the ſame honeſt principles, might be 
turned out, and none but thoſe of their own kidney taken in. By this char- 
ter fir Thomas Groſvenor was the firſt mayor, alderman Wilſon the ſecond, 
alderman Oulton the third, and alderman Starkey the fourth. In the latter 
end of his time, about Auguſt 1688, one Mr. Kinder came to this town for 
the new modelling of the corporation according to the power reſeryed to the 
crown by the new charter. He applied himſelf to me, told me the king 
thought the government of the city needed reformation; and if I would fay | 
who ſhould be put out, and who put in their places, it ſhould be done. 1 
told him I begged his pardon, that was none of my buſineſs, nor would I in the 
leaſt intermeddle in a thing of that nature. However, he got inſtructions 
from others, the new charter was cancelled, (i. e. an order of amoval nur- 
ſuant to the power reſerved in the charter was iſſued) and another ſent of the 
ſame import, only altering the perſons ; and by it, all the diſſenters of note 
in the city were brought into the government, the ſeniors to be alder- 
wen, and the juniors common-councilmen, and fir Thomas Stanley mayor. 
This charter was brought down, and the perſons called together to have 
notice of it, and to have the time fixed for their being ſworn. But they, like 
true Engliſhmen, unanimouſly refuſed it, and deſired that the antient charter 
might be reſtored, though they knew that none of them would come into 
power by that, but many of them that were their bitter enemies would be 
reſtored by it. This I take to be a memorable inſtance both of the modeſty 
of the diſſenters, and a proof how far they are from an affectation of power; the 
top of their ambition being to live quiet and and peaceable lives in the exer- 
ciſe of their religion according to their conſciences, as alſo of their inviola- 
dle fidelity to the rights and liberties of their country.“ | 

How muſt every honeſt, impartial mind, be ſtruck with the different con- 
duct of theſe two deſcriptions of people ! The one, eagerly becoming ac- 
ceſſaries in the deſtruction of the liberties of their country and their fellow- 
citizens, and conteat to run the riſk of expoſing themſelves to ridicule and 
diſgrace, for the ſake of poſſeſſing a ſhadow of power and authority, which 
would vaniſh the moment that the ſun of royal favour ceaſed to ſhine. The 
other, ſteadily adhering to the cauſe of freedom, and even relinquiſhing the 


gratification (to moſt men fo alluring) of triumphing over an inveterate, but 


now fallen, enemy! No wonder that all men are now ambitious of the title 
of tohigs, or that not one can be found (whatever his real principles may be) 
who will openly avow himſelf to be a tory! 

Thus, through the diſmiſſion of the corporation created by Charles's charter, 
and the non-acceptance of that of James, the city was for near three months 
deſtitute of magiſtrates, and the eleCtion-day paſſed over without any officers 
being choſen, The king indeed was at that time buſily employed in endeavour- 
ing to repair the wrong ſteps which were bringing inevitable ruin upon him, 


and particularly in replacing all the corporations on their former footing. 


Particular care ſeems to have been taken as to that of Cheſter, that no form 
might be wanting which could tend to give effect to the reſtoration of its 
antient franchiſes. [ Proceedings, p. 12.] It was not only included in ae 
general proclamation iſſued for that purpoſe, but a particular order of council 
was made for the reſtitution of the old charter, and the diſcharge of any offi- 
cers who had, or might have, acted under the new ones; a warrant was di- 


rected to the crown-lawyers for preparing a charter of pardon and releaſe of 45 


the judgments obtained againſt the former corporation, and for replacing tem 
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in their offices, which accordingly paſſed with all the neceſſary forms, 26th 
of, October, 1688. | 5 
From the landing of the prince of Orange on the 5th of November, and 
while it was doubtful what turn the affairs of the kingdom would take, nothing 
was done in conſequence of this charter. But on the 18th of that month, 
when matters carried a more deciſive aſpect, the old corporation re-aſſumed 
their offices, 2 | | | 
In conſequence of the prince of Orange's requiſition for electing members 
to meet in convention on the 22d of January, 1688-9, Roger Whitley and 
alderman Mainwaring were returned without oppoſition. While the great and. 
glorious work of ſettling the government upon the principles of the Revolution 
was perfecting, it is no wonder that fir Thomas Groſvenor and his aſſociates 
choſe to retire into the ſhade of obſcurity, and leave that meritorious employ- 
ment to agents more worthy of it. | | 
But it ſhould ſeem that the flame had for a time been ſmothered only to 
break out with renewed vigour. At the general election in March, 1690, 
there was a fair trial of ftrength between the parties. The tories carried it 
by a ſmall majority in favour of fir Thomas Groſvenor and Mr. Leving, 
againſt the convention members, colonel Whitley and Mr. Mainwaring, who 
preſented a petition to the houſe, complaining of an undue election. On a 
diviſion upon the merits of this. petition, the fitting members were. declared duly 
elected by a majority of one only. [ Appendix, No. 8.] | 
In October, 1692, colonel Whitley was choſen mayor ; and the whigs, 
finding ſo able and reſpectable a perſon at the head of city affairs, were deter- 
mined to aim an effectual ſtroke at the intereſt of their opponents. It was 
acknowledged on all hands, that the charter of reſtitution had, to every intent 
and purpoſe, revived the antient franchiſes, among which that of coding al- 
dermen and common-council by the citizens at large, was as expreſsly granted 
as any other; and, as it preſented a probable remedy againſt the encroach- 
ments of ariſtocratic power, it was reſolved to adopt it. Accotdingly, on the 


Sth of June, 1693, an addreſs, ſubſcribed by 406 citizens, was preſented, pray- 


ing to be admitted to the exerciſe of this privilege : [ Proceedings, p. 92.] 
At the ſame time a proteſt was entered againſt this petition, ſigned by ſeventy- 
eight of the other party: [ibid.] Theſe were taken into conſideration, at a 
meeting of the ſelect body in the Pentice, and it was determined to comply 
with the prayer of the addreſs, and meaſures were adopted for holding the 
election: [ Proceedings, p. 92: ] which, having in conſequence taken place on 
the 15th of June, was proteſted againſt as irregular, by twenty-ſix of the op- 
pots ſide ; though, ſo far from any diſorderly proceedings taking place, it 
eems as if the election was conducted in the moſt fair, free, and peaceable 
manner, and ſo as to manifeſt an inclination to an amicable conjunction. 
Proceedings, p. 96.] Actuated, probably, by pacific motives, colonel Whit- 
ley did not carry matters to the utmoſt length he was warranted to do by the _ 
garter; and though he propoſed the election of aldermen by the citizens, yet 
this was done only upon vacancies by death ; the charter itſelf ſeeming to give 
colour to ſuch a modification, by the proviſion that © they ſhall have and bear 


the name of aldermen for ever.” But, with whatever propriety or moderation 


affairs were carried on, this method by no means ſuited the views and inclina- 
tions of his opponents. Nine of the ejected common-council moved for and 
obtained a mandamus from the court of king's-bench, directed to the mayor 
and citizens, for reſtoring them to _ offices; Proceedings, p. 933] and, 
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that they might ſet at work as many engines as poſſible, preſerred a petition to 
the queen and privy-council, (king William being abſent in Germany) con- 
taining heavy complaints of Whitley's proceedings : [p. 93-] With reſpect 
to the mandamus, a return being prepared, and a propoſal made that the com- 


 mon-ſe?] ſhould be affixed, two of the aldermen, who had keys of the 


cheſt where it was kept, proving reffactory, and refuſing to deliver them, the 


- cheſt was broke open, and the ſeal procured : { Proceedings, p. 04.] Though 


this return was deemed by the court of king's-bench to be informal, yet the 
mandamus was quaſhed, the court obſerving that nine perfons could not join 
in one mandamus ; which here they had attempted to do. The caſe is reported 
in 5 Med. Upon reading the admirable anſwer of Whitley, [p. 94] the 
privy-council diſmiſſed the petition of the complainants, and left them to ſeek 
their remedy by a courſe of legal proceeding ; to which, however, after their 
miſcarriage in the king's-bench, they did not feel any inclination. 

So thoroughly convinced were the citizens in general of the propriety of 
Whitley's conduct, and ſo well perſuaded that his integrity and abilities were 
equal to the taſk of guicing them to a prudent exerciſe of the newly- ac quired 
right of electing their magiſtrates, that he was continued in the office of mayor 
four years ſucceſſively : an inſtance almoſt unparalleled in the annals of the city. 
Nor does there ſeem ever to have been the leaſt diſturbance or irregularity in 
any of theſe tranſactions, while he continued in office. For any thing that 
appears to the contrary, the election of city members, in 1695, was an una- 
nimous one, and fir Thomas Groſvenor and Mr. Leving* were returned, tho? 
it may be preſumed that Whitley's popularity and influence might have turned 
the ſcale againſt them, conſidering by how ſmall a majority they had been re- 
turned to the Jate parliament. His health, however, probably ſuffering by 
the fatigue inſeparable from the arduous duties of his office, he retired in Oc- 
tober 1696. But a few days previous to that event, he convened the corpo- 
ration in the Pentice, and preſented a ſet of regulations for the conduct of fu- 
ture elections of aldermen and common-council, which, as they met with the 
unanimous concurrence of the aſſembly, ſo they cannot fail of recommending 


| themſelves to the approbation of every honeſt and ſenſible mind: ¶ Proceedings, 


p. 97, 98.] He was ſucceeded by a man of directly oppoſite principles, 
Peter Bennett ; of whom it is ſufficient to obſerve, that he was a corporator 
named in the charter of Charles II. He gave early intimations of a reſolu- 
tion to diſturb that free and happy order of things, which his worthy prede- | 
ceſſor had taken fo much pains to eſtabliſh. The preſent common-hall, (to- 
wards the erectiug of which the king had given 5ool.) was begun in Whit- 
ley's time, by a model, and under contracts approved, and made by him. 
That was probably a ſufficient reaſon for Mr. Bennett to find fault with them 
and as to the annual elections, though it was too much to attempt to aboliſh 
them at once, yet, in order to introduce ſome kind of innovation, he began 
by altering the day from the 15th of June to the 23d of July. The aldermen 
of the whig party now reſolved to. follow the example their opponents had 
formerly ſet them, of laying their complaints before the privy-council ; whi$; 
was accordingly done, in a petition to that right hon. board, and ſigned by 
Roger Whitley and ten others: ¶ Proceedings, p. 98.) This was the laſt po- 
litical act of his life, for he died on the 27th of July. In Bennett's anſwer to 
this petition [ Proceedings p. 99] there are ſome things too remarkable to be 
paſſed over without obſervation. After a very lame and unſatisfactory attempt 


to account for the cuſtom of elections by the ſelect body in direct oppoſition 
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to the words of the charter, he proceeds to find fault with Whitley for alter- 
ing the mode; and ſays, that the © greate/? part of the citizens were di//atisfied 
« with ſuch proceedings, and therefore either proteſted, or abſented themſelves 
« from the election.“ How then did it come to paſs that the proteſ (which 
no doubt was backed with all the influence of the party) was ſigned by no 
more than ſeventy-eight ? Ab ſence was at beſt but an equivocal mark of diſ- 
approbation ; and putting their hands to the proteſt woul have been an eaſy 
and deciſive method of expreſſing their ſentiments. Another remarkable paſ- 
ſage in this anſwer of Bennett's is that, wherein he profeſſes “ to have 
« heartily intended the quiet of the city, but doubting how he might effect 


“ the ſame, he at length determined to comply with the manner of election of | 


« the common-council, lately introduced by his predeceſſor.” So that after 
ſerious and mature deliberation upon the means of preſerving peace, he found 
himſelf obliged- to adopt the determination (tho' no doubt much averſe to it) 
of ſuffering the citizens to exerciſe the franchiſes given them by their charter, 
juſtly apprehenſive of the effects of their indignation ſhould he have en- 
deavoured to prevent them. But where was the danger, if the large majority 
he had juſt been boaſting of were ſo decidedly againtt the meaſure ? the ha- 
zard, if any, muſt have been on the contrary ſide. But that the fact was 
otherwiſe he canndt diſguiſe ; for, having reſolved to alter the time of election, 
he expreſsly ſtates, that he had given notice of having fixed another day, “ for 
« the prevention of tumults and diſorders, and to ſatisfy the citizens that ſuch 
cc election ſhould be made within convenient time ;?” and accordingly a free, 
fair, and peaceable election, he ſays, was had. No better teſtimony to the 
propriety of Whitley's proceedings, and the reſpect in which he was uni- 
verſally held, could poſſibly be deſired. F | 
Several different days were appointed for bringing the diſpute to a hearing 
before the privy-council, but the buſineſs, by reaſon of the inconvenience of 
the mayor's leaving the city, was from time to time delayed. It ſhould ſeem 


that both ſides were in town for this purpoſe in the January following, when 
another petition was ſent in by the whig-party, praying a time to be fixed. 
dis petition, as it contains ſome curious particulars, is given in the Appendix, 
No. q. but what became of the diſpute after all is not known. | 


The tories ſeem however in the mean time to have got a little more cou- 
rage; for a few days before the expiration of Bennett's mayoralty, a bye-Jaw 
was made repealing the regulations eſtabliſhed by Whitley, the practice being 
« tumultuous and inconvenient, and contrary to the antient mode.” They 
then proceeded to ſupply the vacant places of aldermen, (two members only 
diſſenting and withdrawing themſelves from the aſſembly) & whereupon,” the 
entry ſtates, “ fir Thomas Groſvenor, bart. late one of the alderm-n of this 
« city being called in before this houſe, declared, that he had NEGLECTED 75 
« ſubſcribe the aſſociation according to the direction of a late act of parliament, 
< entitled an act for the better ſecurity of his majeſty's royal perſon and 
« government, but that he is willing to ſubſcribe the ſame aſſociation, and 


1 5 to qualify himſelf accordingly, if this houfe ſhall. pleaſe to elect him anew to 


. 


be one of the aldermen of this city in his former ſtation, &c. Thus this 
worthy gentleman ſeems to have had as ſtrong an attachment to the office of 
alderman of Cheſter as the famous vicar of Bray had to his benefice, and 
from much the ſame motives. SET: | — | | 
Notwithſtanding the order or bye-law now mentioned. ſo ſtrong was the 
impreflion on the minds of the ſelect body themſelves, or ſo apparent was the 
| | þ 2 | | conviction 
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conviction of the citizens as to the lawſulneſs and propriety of elections by 
the commonalty, that even yet they could not bring themſelves to believe that 
they had a juſt title to their offices without ſuch election. A curious method 
was therefore adopted to anſwer at once both purpoſes, and on the anniver- 
fary of the election of the common-counci), in 1698, the citizens were 
convened, and by ſome means perſuaded to elect the whole body, and then to 
vote that they ſhould continue in their offices according to antient cuſtom. Thus 
the annual elections were entirely got rid of. | See Proceedings, p. 101. 
The tories being thus once more in complete poſſeſſion of the corporation, 


recollected that their favourite charter had granted them the poſſeſſion of the 


hoſpital lands, after the death of Roger Whitley, who at the time of iſſuing 


that charter, had the management of them: and this point, though convin- 


ced that the charter was in other reſpects worth nothing, they had the good 


fortune to ſecure, through the intereſt and aſſiduity of their new member, Mr. 
Shackerley. [See ſeveral. orders relative to this tranſactian in page 171 of the 


Proceedings. | ON | 5 
During a courſe of thirty years nothing appeared that is worthy of par- 


ticular remark; for though ſeveral conteſted elections both of mayor and 
ſheriff happened within that time, no traces remain of the occaſion of thoſe 


diſputes. But in the year 1732, a more intereſting ſcene preſented itſelf. 
It was obſerved above, that the trade of the city had, heen on the decline, 


by reaſon of the choaking up of the harbour with ſand, At the period we 
are now ſpeaking of it was in ſuch a ſtate as ſcarcely to permit the ſmalleſt 


craft to come near the town, and it was evident that even the trifling remains 


of its commerce were on the point of being totally annihilated. A project 


was therefore ſet on foot by ſome gentlemen in the city and county, of the 
whig-party, for recovering and preſerving the navigation of the river; and it 


was thought that the popularity which this public-ſpirited ſcheme would give 
them, might afford a fair opportunity of effectually overturning the in- 
tereſt of the oppoſite party. I he latter inſtantly caught the alarm; and though 


fir Richard Groſvenor preſided as chairman in the commitice of the houſe of 
commons on the bill, and appeared to countenance it (for an open and direct 
Oppoſition was too hazardous) yet it was thought, and not without good 
foundation, that this apparent friendſhip was a mere pretence. Certain it is 
that prodigious difficulties were ſtarted, and that the tory partizans were loud 
in crying down the plan as impracticable in itſelf, or as promiſing no ſolid 
advantages; in ſhort, whip or tory, were not more characteriſtic of a man's 
political principles than his being a friend or opponent of the navigation as it 
was then termed. A general election was to take place in 1734, and both 
parties were already muſtering their forces, inſomuch that ſeveral diſturbances 
happened ſo early as the month of April, 1732, and à determination was 
formed to oppoſe the Eaton intereſt at the mayor's election in October, This 
proved to be one of the ſevereſt party-conteſts Which the city had ever ex- 
perienced. 'I heir paſſions already inflamed, and conſcious of the enormous 
weight of influence they had to contend with, the whigs were driyen into ex- 
ceſſes which can by no other confideration be excuſed, It was apprehend * 
that the corporation, having the power of making freemen in their own hands, 
might coin as many votes as the occaſion required, and ſome of the aldermen 
having met in the Pentice at a late hour on the Tueſday preceding the election- 
day, ſuſpicion aroſe that the whole night was to be employcd in admitting to 
the frecdom of the city as many of their party as they could conveniently 
| introduce. 
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introduce. A mob preſently aſſembled about the Pentice, who broke open 
| the door, aſſaulted and drove out the aldermen, and did confiderable damage 
to the furniture and windows. Their adverſaries ſeem to have found. them 
ſelves overmatched in this kind of conteſt, and reſolved to call in ben for 
® ces to their aſſiſtance. Accordingly the following day a large body of colliers, 
and other countrymen from the neighbourhood of .Wrexham, were bro it, 
in by the direction and under the influence of Mr. W. W. Wynne. Thi 
© citizens, hearing of their approach, retired into the caſtle, -and there armed 
themſelves with old ſwords, helmets, and breaſt-pieces, and, thus formidabiy 
accoutred, ſallied forth to meet the foe. A bloody encounter enſued in Bridge- 
ſtreet, and the Welchmen were ſoon put to flight, ſeveral being dangerou 
wounded, It was now agreed on both ſides to put a ſtop to hoſtilities, and 
to ſettle ſome plan for conducting the election in a regular manner. The. 
poll continued from Friday to Monday, and both parties made ſuch exertians; 
that they brought votes from the moſt diſtant parts of the kingdom, and even, 
from Ireland, in direct contradiction to the terms of the charter, which limits, 
theſe elections to be made by commorant citizens. The majority, as might be, 
expected, was on the fide of the corporation. But no ſooner were the books, 
cloſed and the mayor and his attendants retired from the huſtitigs, but they, 
found themſelves ſurrounded by their adverſaries, and were obliged. to retreat 
into the Exchange coffee-houſe—neither here were they ſafe for the mob, 
broke in, ſeized the ſword and mace, and chairing their favourite candidat 
© bore them before him to his houſe in triumph. [See 4 band. bill publiſh, 
during ibis election, Appendix, No. 10. 477 
The next year, the bill for recovering and preſerving the navigation of the; 
© river Dee, paſſed both houſes of parliament, But after the work. was actually, 
7 commenced, the tory party did not lay aſide their invectives againft it, and their 
£2 endeavqurs to perſuade their fellow-citizens that it would not be carried on. 
2 Appendix, No. II and 12.] Why this undertaking, which was evidently, 
> calculated to promote the public benefit, ſhould be the object of ſo much party 
cCälamour, ſeems at this day moſt unaccountable ; yet the . is clear; and the. 
publication, Appendix, No. 13, well merits to be recorded as a. ſmart and. 
unanſwerable reprehenſion of its opponents. ES 3 3 
In May, 1734, the election for members was held; when, after a conteſt. 
which does not appear to have been carried to any conſideralyſe length, fic 
2 Robert Groſyenor and fir Charles Bunbury were returned. [ Appen dix, No. 14. 
In the mean time, however, and in conſequence of the ſtruggle at the 
mayor's election in 1732, recourſe had been had to proceedings at law, to try. 
the right of election of aldermen and common-council, The charter. of Henry 
VII. and the ſubſequent confirmations of it by Elizabeth, James I. and Charles 
II. (in the 16th of his reign) had expreſsly yeſted it in the citizens at large, 
and there were at this time perſons living who could remember the franchiſe ; 
8 ſo exerciſed. It was moſt evident, that the over-bearing weight of influence 
y hich the corporation poſſeſſed, could in no other way be counteracted; for 
te remedy againſt exorbitant power muſt ever be the returning it to its origi- 
Fab and conſtitutional ſource, the people, Informations were accordingly. 
brought againſt Johnſon the mayor, ten aldermen, and eighteen common- 
Council, for uſurping the privilege of electing aldermen, excluſive of the com- 
monalty. When we conſider what has happened upon a late occaſion, we 
"hall the leſs wonder that theſe men, who were not utter ſtrangers to the tenor 
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in ſhewing cauſe againſt theſe informations, as a juſtification of their uſurped 
power. , The wiſh to eſtabliſh that charter, with all its unconſtitutional and 
tyrannical proviſions, has been hereditary in this corporation from the days of 
its original foſter-father, fir Thomas Groſvenor ; for ſimilarity of principle 
will ever produce ſimilarity of conduct; and the principles upon which the 
corporation of Cheſter have ever aimed to maintain their aſcendency over the 
Citizens, are to be found in that charter, and that only, in all their genuine 
75 and unqualified extent. But the reception it met with in the court of 

ing's: bench, by lord chief- juſtice Hardwicke, and the reſt of the judges, 
Was ſuch as to diſcourage entirely their perſiſting in that ground of defence; 
[Prottedings, p. 78193. ] ſome other was therefore to be ſought for, and the 
following expedient was hit upon. It was a received opinion at that day, 
ſounded on the authority of lord Coke, that where a particular mode of election 
had long prevailed in a corporation, though contradictory to the expreſs terms 
of their charter, yet rather than the uſage ſhould be broke through, the law 
would give ſanction to a ſappoſed bye-law, as the origin of ſuch mode, The 
defendants, therefore, aſter allowing that they were incorporated under the 
charter of Henry VII. Rated a fits bye-law, which they dated 20th April, 
1otll of "Aeiry VII. framed exactly to ſuit the purpoſe it was meant to ſerve. 
To reſiſt the effect of this bye-Jaw, the replication ſtated the charter of the 
16th, Charles II. correſponding in the main points with that of Henry VII. 


and if the acceptance of it could have been proved, the date being ſo much 


later than that of the ſuppoſed bye-law, it would have been ſufficient to deftroy 
it. How the proof of that acceptance ſhould have failed, is moſt aſtoniſh- 
ing; for, not to mention ſcveral inftances of actual conformity to it, there 
was in the corporation- books an order for a rate to be levied on the citizens 
to defray the expences of procuring it: yet ſo it was; and after ſeveral delays, 
the cauſe being tried at the ſpring aſlizes for the county, in 1735, 2 verdict 
was given upon all the iſſues for the defendants. And now ſome zealous. 
friend of the corporation, probably in a mixture of joy, furprize, and terror, 
at this hair-breadth eſcape, reſolved to ſecure them from danger for the future, 
and laying violent hands on the book in which the entry reſpecting this charter 
of the 16th Charles II. and the rate levied for defraying the expence of it was 
made, tore out ſeveral of the leaves containing thoſe particulars; but as every 
man has not underſtanding enough to be diſhoneſt, a piece of one leaf ftill 
contains ſufficient to ſhew what was entered upon thoſe immediately following; 
beſides which, there is an index to this book, which leaves not the leaſt ſhadow 
of doubt reſpecting its contents. But the miſmanagement on the part of the 
opponents of the corporation, did not end with the trial of the cauſe ; for it 
was ere long diſcovered, that if the merits of that bye-law had been argued, 
upon 2 motion to enter judgment for the crown, it would have been found, as 
it is at this moment acknowledged to be, utterly invalid; but the election of 
members being now over, the trial having gone againſt them, and their finances 
probably being exhaufted, the whigs ſeem to have been, for that time, totally 
diſpirited and diſunited. | | 5 

An attempt was made to rally them in 1747, under auſpices which ſeemed 


likely to iuſure ſucceſs. It appears, by No. 14 of the Appendix, that at the 6h 


election in 1734, the right of non- reſident freemen to vote had been queſtioned, 
and it was now reſolved to put it fairly to the trial. The miniſter, to whom 
the Groſvenor family were then in oppoſition, encouraged baron Mainwaring 
tw attempt æ conteſt, probably with a hope, that if the queſtion concerning 
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non- reſidency ſhould be agitated, his countenance and ſupport ſhould not be 
wanting. The election was carried on with all the heat and violence of former 
times, and the tory party, counting non-reſidents, had the majority. A petition 
was preſented, and the inquiry commenced, which clearly tended to eſtabliſh 
the right of election to be in reſdent freemen only. ¶ Appendix, No. 15. ] And 
now tir Robert Groſvenor found himſelf in a moſt diſagreeable dilemma; his 
intereſt in Weſtminſter muſt go in favour of the miniſter, or he mult give up 
one repreſentative for his hereditary borough : the latter he could not reſolve 
upon: it was no new thing in the family to change principles for the purpoſe 
of preſerving the ſuperiority in Cheſter ; a compromiſe, therefore, took place 
the evening before the final deciſion on the petition, and, notwithſtanding the 
reſolutions of the preceding day, the counſel for the petitioners were inſtructed 
to ſay, © that they: would give the houſe no farther trouble.“ Thus was the 
baron made the victim of miniſterial duplicity; and we may rejoice at this day, 
that Mr. Grenville's act has placed the deciſion of conteſted elections in more 
impartial hands than thoſe of a majority of the houſe of commons 
How very poſſible it is that the people, for want of being called to exerciſe 
their rights and priveleges, may forget that any ſuch belong to them; a ſtrik- 
ing inſtance preſented itſelf in the year 1771. At that time the charter was 
buried in obſcurity, and it was almoſt forgotten that there had ever been any 
diſpute concerning its contents. A ſuſpicion ariſing that the corporation, and 
their patrons, ſhewed a degree of coolneſs upon what was then believed to be 
of the utmoſt importance to the commerce of the city, the ſcheme. for a na- 
vigable canal, it was reſolved to ſhew a diſapprobation of, their conduct, by 
inſiſting upon a popular election of one of the ſheriffs, and a poll was accord- 
ingly demanded by a few public-ſpirited individuals, to the ſurprize, as much 
of the corporation as of the citizens at large. It was curious enough to 
obſerve the conduct of the former on this occaſion: the mayor, a non-reſident 
(which by the charter he ought not to be) tho? pre/iding officer at the election, 
ſent cards to ſolicit votes for both ſheriffs, tho' the firſt of them being eligible 
by the ſelect body, was already in complete poſſeſſion of his office. Annual 
> cuſtom (as if there had been no ſuch thing as a charter) was pleaded in ſupport 


of their nomination ; and the two candidates repeatedly joined in humble ap- 


2 plications to the freemen, for their ſupport. The deciſion as to non-reſidency 
ol voters being likewiſe entirely forgotten, they were called in from the neigh- 
bouring villages, to give their voices in favour of the corporation intereſt. It 
nov appeared to be high time to publiſh the charter, that the citizens might 
be informed what their rights really were; and this was accordingly done with 
2 tome judicious remarks and annotations. Io this publication was certainly 
= owing the important litigation which has produced the late folemn deciſion in 
favour of the liberties of the city; for as the conteſted election in 1784 feel- 
2 ingly convinced the citizens of the inordinate influence of the corporation, 
= ſo having now the charter in their hands, it was natural to advert to it, to 
- # diſcover under what pretenſions that influence was ſupported. The practice 
of electing each other was found to be directly contrary to the terms of the 
Charter, and was believed to have no other ſupport than the bye-law; the ex- 
zſtence of which had indeed been eſtabliſhed by the verdict in 1735, but its 
” validity ſince acknowledged to be totally out of the queſtion. Nothing ap- 
23 peared eaſier than to ſet it aſide; and to that end a motion was made for leave 
do file informations againſt an alderman and a common-council-man, Pro- 
= ceedings, p. 1.] | : | | ; 


Since 
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Since the proceedings in 1733, the charter 37th Charles II. had lain fo 


totally dormant, that it was almoſt forgotten that ſuch an inftrument was in 


exiſtence. No ſooner, however, was it diſcovered, than it was eagerly 


reſorted to, and adopted, by the corporation, as the ground on which 
their defence was to be reſted; and as ſome accidental circumſtances, 


beſides the mode of electing aldermen and common- council, viz. the February 


fair, and the poſſeſſion of the hoſpital-lands, remained to prove that it had 


once been the law of the place, the end intended by its production was 
anſwered, and the rule for an information for that time diſcharged, Dan- 
gerous to the corporation as a body, and unconſtitutional in itſelf, as ſuch 
an expedient was, it might have been excuſed on the conſideration of ſudden 


emergency and extreme diſtreſs. But their having perſiſted in it when it was 


apparent that if they finally ſucceeded, it muſt, with all its edious proviſions 
and conſequences, be eſtabliſhed as completely as at its commencement ; nay 
their having gone the length of acting under it in every particular before they 
could be ſure that the law would authorize them ſo to do; is an evident and 
melancholy proof that the old anti-revolution ſpirit is not totally extinct, but 
fill ſurvives notwithſtanding the ſuperior degree of light, knowledge, and 
liberality, which diſtinguiſhes the preſent zra !—Happy will it be for themſelves 
and their fellow-citizens, if at length they are ſenſible of their error, and if, 
inſtead of deviſmg new plans for the maintenance of an unconſtitutional in- 


Auence, which has ſo often occaſioned the moſt bitter diſputes and animoſities ; 


they adopt conciliating and peaceful meaſures, and are willing to depend for 
their continuance in office, upon the good opinion of the citizens at large. 
They, it is to be hoped (whatever be the caſe with certain individuals of the 
corporation and their immediate dependents) will too highly prize the impor- 
tant privilege, now put into their hands, to ſuffer it to be taken from them, 
either by violence or artifice. If they think proper to ſupport the Greſvenor 
intereſt, they will always have a free and fair opportunity of doing it, and 
their right to act according to their judgment will never be diſputed by thoſe 
who happen to differ from them in opinion. For there has ever been this 
ſtriking difference between the conduct of the corporation, and that of their 
opponents : — The former have always endeavoured to keep themſelves in 
power by abridging, and as far as in them lay, extinguiſhing, the liberties of 
the people—the latter have never attempted to obtain any diſtinction or ad- 
vantage to themſelves, but by extending and preſerving them. 


. 
Oo; VETS * wo 
. . 
. n 

9 . 1 
> "__ 3 e 

D - "© 


Ne 


8 

5 #7 

1 
* 


n 


In the K IN G's- BEN CE: 
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The KING againſt Tnonas Amer, as one of the twenty. four alder men of 
Cheſter; 8 
And 


Jonn Moxxk, as one of the forty common councilmen of the faid city; 


Upon a Rule to ſhew Cauſe why an Information, in the Nature of a Quo Warranto, 
ſhould not be filed againſt the faid Defendants, for exerciſing ſuch Offices 
of Alderman and Common-council-man. 


An AFFIDAVIT of Philip Preſbury, Charles Hamilton, and John Snow Hare, 
| ; was then filed ; upon which a Rule Nifi was granted. 


This affidavit ſtates in ſubſtance as follovs, vix. 


THAT he, the ſaid Philip Preſbury, is a native of the ſaid city, and hath 
known the ſame for forty years, and upwards ; and that he hath frequent! 
heard, from old freemen, and other inhabitants of the ſaid city, who are now dead, 
and it hath been the general reputation and tradition of the ſaid city of Cheſter, 
that King Henry VII. by a charter, bearing date in the twenty-firit year of his 
reign, did incorporate the citizens and commonalty of the ſaid city, and grant that 
they ſhould chooſe a mayor, as after- mentioned; and that the ſaid mayor and 
commonalty, their heirs and ſucceflors, for ever, ſhould be one community by 
themſelves, by the name of the mayor and citizens of Chifler, with perpetual ſuc- 
ceſſion; and grant to the ſaid citizens and the commonalty of the ſaid city, their 
| heirs and ſucceſſors, that they and their ſucceſſors, for ever, ſhould every year elecb, 
make and create taventy-feur fellow-citizens of the ſaid city, to be aldermen; and alſo 
forty other citizens of the ſame city, for the cemmon-council of the ſaid city; which 
twenty-four citizens, ſo elected and created, thould for ever afterwards bear the 
name of aldermen. And alſo, that he hath been informed, and verily believes, that, 
by the ſaid grant or charter, the ſaid king did grant, that the ſaid citizens and 
commonalty, their heirs and ſucceſſors, ſhould elect and chooſe, amongſt themſelves, 
every year, a mayor of the ſame city, for ever; and that the ſaid mayor and ei- 


tizens ſhould alſo make and chooſe, from amongſt themſelves, every year, two citi- 


zens for ſheriffs of the ſame city of Cheſter; and that ſuch mayor and ſheriffs 
ſhould be made in ſuch manner and form following: that is to ſay, All the fellow- 
citizens of the ſaid city, (inhabiting within the ſaid city, ſuburbs and villages of 
the ſaid city) who would be preſent at the election of the mayor, in every year, upon 
Friday next after the e, St. Dennis, might come, freely and without hindrance, 
to the common-hall of the ſaid city; who, being ſo met, or the greater part of 
them, ſhall name two citizens, dwelling in the ſaid city, out of the twenty - four 
aldermen, that are moſt ſufficient, diſcreet, and beſt able, in the ſaid city, ſuburbs 
and villages, to be choſen in form following: Either of whom had or had not been 
before mayor or ſheriffs of that city, and who had not occupied the office of ſheriffs 
of the ſaid city for the ſpace of three years immediately preceding the ſaid Friday 
next after the feaſt of St. Dennis; and that, out of the two ſo named, the greater 
part of the aforeſaid aldermen and ſheriffs then and there preſent, by voices, ſhall 
name, chooſe and appoint one mayor; and, if it ſo falls out, in the election of this 


one perſon for mayor, that their voices ſhould be in number equal, then the voice of 


the old mayor ſhall ſtand and be accounted for two. But in the election of the 
ſheriffs of the ſaid city, the form following is, by the ſaid charter, as this deponent 
hath. been in like manner informed, and believes, directed to be obſerved : that is 


to ſay, That the mayor, ſheriffs, aldermen, and other citizens dwelling there, is 


they will be at the election of the ſheriffs, may, without let, upon Friday next after 
the feaſt of St. Dennis, yearly aſſemble, where the mayor, ſheriffs, and aldermen, 
for the time preſent, or the greater part of them there aſſembled, ſhall, the ſame 
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2 KEFIDAVIT OF 


dav. freche chooſe ons able and ſufficient perſon, for the one ſheriff of their City 3 
„the reit of the citizens, in like ſort preſent, or the greater part of them, one 


oor able and ſufficient man, for the other ſheriff ; which two ſo choſen ſherifis of 
* .* = * * . = - * by on . 
the commonalty and citv, ſhall, from the aforeſaid Friday next after St. Dennis's. 


dar, Far the ſpace of a whole year ſo continue and abide. And this deponent 
(P. Preſbury) further ſaich, that he hath in like manner heard and been informed, 
and verily balicyes ſuch information to be true, that the ſaid charter of his ſaid 


majeſty King Henry VII. was duly accepted by the ſaid mayor and citizens; and 


in particular this deponent (P. Pretbury) faith, that the mayor and ſherifts, for the 
time being, of the {aid city of Cheſter, have, during all the time aforeſaid, as this 


& . . * 
deponent hath heard and believes, and as this deponent well remembers, during 


the time of his knowledge of. the ſaid ciiy, been annually elected, according to the 
directions of the ſaid charter, ſave as herein- after- mentioned. And this deponent 
P. Preſbury] further faith, that, notwithſtanding the ſaid charter, (by which the 
ildermen and common- council are directed to be annually elected by the body at 
large of the citizens of the ſaid city) they, the ſaid aldermen and common- council 
of the ſaid city, have, for many years laſt paſt, continued to hold their reſpective 
offices of aldermen and common-councilmen, for life, <vithout any annual, cr other, 
el bien, ly the body of citizens «t large. | 


— 


And the sud deponent (P. Preſbury) further ſaith, he hath heard and believes, 
thzt upon the death or removal of an alderman or common-council-man of the 


fd city from his place, the mayo? and the remaining aldermen and common-coun - 
eil-men (as the caſe may happen to be) have, for many years laſt paſt, aſſumed and 
taken to themielves, and now do afiume to themſelves, the power of electing to 
the ſaid reſpective offices of aldermen and common-council-man of the ſaid city, 
1793 every fach vacancy of the ſaid offices reſpectively, by death or removal as 


atoreiaid, in utter excluſion, and without the aſſent and concurrence, of the 


the ſaid charter, and the provitions and directions thercof; and the perſon and per- 
tons ſo dlected to the offices of alderman and common-council-man. of the {aid 
city, upon every ſuch vacancy as aforeſaid, by the mayor, aldermen, and common- 

mot the ſaid city, without the conſent and concurrence of the ſaid 
citizens and commanalty of the ſaid city, have continued and remained in their 
e pective ofnecs for a longer time than a wear without any election whatſoever, by 
the citizens aud commonalty of the ſaid city. And, in particular, this deponent 
(. Pretvu:7) faith, chat Thomas Amery, of the ſaid city of Cheſter, linen - 
ctraper, did, on er about the 21ſt day of October, which was in the vear of our 
Lord 1784 (as this deponcnt hath heard and believes) take upon himſelf, and aſſume 
the office of an nlderman of the ſaid cite of Cheſter, and that he hath continually 
Fron! thence? hithierto exercilcd, and fill doth excreiſe, the office of an alderman of 
the {iid city, aud hach acted, and ſtill acts, as ſuch without any annual or other 
lesion to the wy oilice, ba the citizens and commonalty of the faid city, in ma- 
nife contractiction ot the taid charter, And ihe faid P. Preſbury further faith, that 
on or about Ur 23k day of October, which was in the year-of our Lord 1784, 
Toba Mort, of the taid city of Cheſter, printer, did (as this deponent hath heard 
and believes) take upon himiclt, and allume the office of a common-council- 
An es che laid city ; ond that he hath continually from thence hitherto acted, 
ey Wil acts = and excrciies the office of, a COmmon-councii-man of the ſaid city 
91 Choſter, wickout any annual! or other election to the office of common-council- 
the faid city, by the citizens and commonalty of the ſaid city, contrary to 


citizens and commonality of the faid city, contrary to the intent and meaning of 


man 91 
the expreſs provitons and directions of the ſaid charter, as this deponent verily 
believes. And this Ceporent (P. Preſbury) ſaith, that he hath heard and believes, 
that the ſaid Thomas Amery claims to be an alderman, and the ſaid John Monk 
claims to be a COmmon=-councu-man of the aid city, under ſome pretended election 
to the ſaid offices re{pettivcly, by the mayor, aldermen, and common-council of 


> . J E OY . 3 1 » - 2 Sj 5 = 
the ſaid city, in excluſion of the commonalty of the faid citv. And this deponent 


FP. Preſbury) 


PRESBURY, HALL, AND, OTHERS. 3 


(P. Preſbury) further ſaith, that by virtue of an act paſſed in the 25th year of the 
reign of his late majeſty King George the IId. the day appointed by the fail 
charter for the election of the mayor and other officers of the ſaid city, is changed 
trom che ſaid Friday next after the ſaid day of St. Dennis, to Friday next aiter 
the 20th day of October annually, on which day, and not before, the ſame 1; 
thereby directed to be holden ; and that the mayor and ſheriifs have been according, - 
ly clected fince the paſſing of the ſaid act, upon the day mentioned in the {aid act. 


And this deponent (P. Preſbury) further faith, he hath heard and b en informed, 


* 


— 


and he believes ſuch information to be true, that the ſaid charter, or ſome con- 
fir mation thereof, is now in the hands of the town-clerk of the ſaid city, and that 
there are many entries and memorandums in the books of the faid corporation, 
from whence it will appear that the aldermen and common-council-men of the. 
ſaid city, have been, in various inſtances, annually elected according to the terms 
of the ſaid charter, and that ſuch books are alſo in the hands of the ſaid town- 
clerk. And theſe deponents (Charles Hamilton and John Snow | Hare) teverally 


make oath and fay, that they attended at the common-hall of the ſaid city of 


Cheſter, on Friday the 22d day of October laſt, being the day on which the 
mayor and ſheriffs of the Aid city are, by the ſaid act of parliament, directed to 
be elected; and that previous to the election of the mxkyor or ſheriffs, or either of 
them, a demand and requiſition was publicly made to the ſaid Thomas Amery, 
then acting as mayor of the {aid city, by and on the behalf of a great body of the 
citizens and commonalty of the ſaid city, requiring the ſaid Thomas Amery to 
proceed to the cleRion of 24 citizens, to be aldermen of the ſaid city, according 
to the faid charter, in order that out of the ſaid 24 aldermen ſo to be elected, 
one thereof might be choſen mayor, in purſuance of the ſaid charter; and a de- 
mand and requiſition was alſo made to the faid Thomas Amery, requiring him 
to procced to the election of 40 citizens, to be common-council men of the faid 
city; and the ſaid charter was alſo required to be produced and read to the citizens 
and commonalty then preſent ; and that the election ſnould be proceeded in ac- 


cording to the faid charter; but the ſaid Thomas Amery abſolutely-refuſed to ſuffer 


the ſame to be produced, or read, or to permit any election of citizens to be 
aldermen and common-council-men, although many of the citizens and common- 
alty of the faid city were then preſent, and actually offered and tendered them- 
telves to vote for the election of aldermen and common-council-men of the ſaid 
city, in obedience to the ſaid charter. | 


In Hilary term, 1785, the defendants filed the following affidavits ; upon which 
the rule to ſhew cauſe was diſcharged : 
AFFIDAVIT of Mr. WILLIAM HALL, DzyuTyY Towx-CLERE. 

ILLIAM HALL, deputy town-clerk, of the city of Cheſter, maketh oath, 

that for 20 years laſt paſt, he hath acted as deputy town-clerk of the faid 

city, and during all that time hath been well acquainted with the proceedings of the 
body corporate of the ſaid city, and during that period the aldermen and eom- 
mon-council-men of the ſaid city have been conſtantly elected and choſen upon va- 
cancies happening by death, or otherwiſe, by the mayor, aldermen, and common- 
council-men of the ſaid city of Cheſter, or the greater part of them, in common- 


council, from time to time aſſembled, except ſuch vacancies as may have happened 


lince the holding of the laſt common-council, which was in October laſt, to the 


| belt of his recollection. And this deponent faith, that he hath heard and believes 


tnat Jong before the 35th year of the .reign of his late majeſty King Charles the 
IId. the mayor and citizens of the ſaid city of Cheſter, were a body corporate, by 
the name of the mayor and citizens of the city of Cheſter, And that an in- 
formation, in the nature of a quo warranto, was exhibited in this honourable court, 
in Or about Hilary term, in the 35th and 36th years of the ſaid late King Charles 
the IId. by Sir Robert Sawyer, knight, then attorney general, againſt the mayor 
and citizens of the city of Cheſter {amongſt other things) to ſhew by what authority 

| 2 | they 
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> 2 AFFIDAVIT OF 


they claimed to be a body corporate, upon which information judgment was 
entered againſt the ſaid mayor and citizens, as appears by the record thereof re- 
maining in the treaſury of this honourable court anrewerſed; and which judgment 
appears to this deponent by an office copy thereof, now in his cuſtody, to be in the 
wards, or to the effect, following, viz. g'd /ibeat puilig. & franches pd. in inſormac one 
pd. ſteciſicut in man. dni. regis ſeizant quouſq. cur hic ultius orainavit. And this de- 
ponent further ſaith, that afterwards certain letters patent appear to this deponent 
to have been granted by his ſaid late majeſty King Charles the IId. bearing date on 
or about the 4th day of February, in the 37th year of his reign, whereby, as this 
deponent underſtands and believes, the ſaid late king, after conſtituting the ſaid city 
a county of itſelf, and incorporating the citizens and inhabitants of the ſaid city 
(eight perſens therein named only excepted, William Williams, then late recorder 
of the ſaid city being one of them) by the name of the mayer and citizens of the 
city of Cheſter, his ſaid late majeſty did thereby grant that there ſhoula be hence- 
forth for ever, one principal magiſtrate, who ſhould be called mayor of the city of 
Cheſter ; and a diſcreet perſon, learned in the laws, who ſhould be called recorder 
of the aid city; and that there ſhould be 24 perſons, who ſhould be called alder- 
men of the ſame city, of whom the mayor and recorder ſhould be two ; and that 
there ſhould be within the city aforeſaid 40 other perſons, who ſhould be called 
the common-council of the city aforeſaid, and other officers; and Sir Thomas 


Groſvenor, baronet, was thereby appointed to be the firſt mayor, Sir Edward 


Lutwich, knight, firſt recarder, the Earl of Derby, and other perſons therein 
named, to the number of 24, including the ſaid new mayor and recorder, to be 
the firſt and new aldermen of the city aforeſaid ; and 40 other perſons therein alſo 
named, to be the firſt new common-council of the city aforeſaid. And his ſaid maje/!y 


did, by his leiters patent, ordain. that as often as it ſhould happen that one or more of 
the aidermen of the city aforeſaid fhould die, or be removed from the cffice er offices of - 


alderman, then, and fo often, the mayer, the reſt of the aldermen, and the common-council 
of the city aforejata, or the greater part of them, might elect one or more (as the caſe 
Should require) of the common ceuncil of the city aforeſaid, to be an alderman or aldermen- 
in the place or places of him or them fo dead or remomed; and that ja often as it ſhould 
happen that one or mere of the common council of the city afereſaid, ſhould die or be 
remuwed from the office or effices of common council, then, and fo eften, the mayer, alder- 


mien, and the refidue of the common council. or the greater fart of them, might ele? 


one or more (as the caſe ſhould require) of the citizens of the city afereſaid. in the place 
er places of him or them fo dead or remeved, And his ſud late majeſty did alſo 
grant to the afraid mayor and citizens of the city aforeſaid, and to their ſucceſſors, 
that they might have and keep a fair for the buying and ſelling of cattle and 
horſes, upon the laſt Thuriday in February yearly, with a court of pye powder; 
and did alio grant to the ſaid mayer and citizens and their ſucceſſors (after the death of 
Rager Whitley, eſq.) theofiice of maſter or keeper of the hoſpital of St. John Baptiſt, in 
tae ſaid £.ty of Cheiter, with the rights, lands, and other premiſes and appur- 


tenances; but for greater certainty, and left this deponent ſhould have miſunderſtood 


any of the words uſed in the ſaid leijers patent, or the meaning of any exprefion 


therein contained, this deponent craves leave tp refer thereto. And this deponent 
further faiih, that it appears by a book of orders of aſſembly of maror, alder- 
men, and common-council of tie faid city, which this deponent hath lately in- 
ſrected, that after the grant of the ſaid letters patent, and before the Fridav nes 
atter the feaſt of St. Dennis next following (being the day appoin;ed by the ſaid 


* atent lecti av 3 SEEN © Ide 
letters patent for the clection of meyor) at ſcveral aſiemblies of the mayor, alder- 


men, and common-Egouncil of he ſaid city, the ſaid Sir Thomas Groſvenor acted 
or preſided as mayor, particularly at an aſtembiy held on or abeut the 12th dav 

_ . 1 . . po. = ” 
of March, in the iſt year of his late majeſty King James the IId. when two ſeveral 


zums of money were ordered to be paid, one of them to Dr. Wynne, for his care 


an procuring the then late charter, and the other ſum to Mr. John Kegge, for folicir- 
yg the bulineſs; and at another aflen!:)y held on or about the 3” day oi April, 


Ir 


THOMAS BROCK. 5 
in the ſaid 1ſt year of King James the IId. by the ſaid Sir Thomas Groſvenor, as 


mayor, it was ordered, in common-council, that the money due for the charge of 
obtain ing his late majeſty's charter ſhould be paid; and that at another aſſembly 
held in October, in the ſaid 1ſt year of his ſaid late majeſty King James the IId. 
and before the Friday next after the feaſt of St. Dennis, by the ſaid Sir Thomas 
Groſvenor, baronet, mayor of the ſaid city of Cheſter, the aldermen and com- 
mon, council-men of the ſaid city, it appears by an entry in the ſaid book of orders, 
that all thoſe who had been aldermen by the late King Charles's moſt gracious let- 
ters patent, and had not been aldermen before that time, and the common- council - 
men who were not made common-council-men by the ſaid letters patent, and had 
not been ſo theretofore, did unanimoully agree, the aldermen to pay 40s. a- piece, and 
the common- council-men 208. a-piece, to be laid out in plate for the uſe of that 
incorporation. And this deponent further faith, that the ſaid fair, mentioned in 
the {aid letters patent, hath, during all the time that this deponent hath been de- 
puty town-clerk of the ſaid city, been held yearly, on the laſt Thurſday in Fe- 
| 0B and this deponent believes no ſuch fair was held in the ſaid city before 
the granting of the ſaid letters patent; and that the lands belonging to the ſaid 
hoſpital are now, and have for many years laſt paſt been, enjoyed»by the body 
corporate of the ſaid city, this deponent for many years laſt paſt having been 
receiver of the rents thereof. And this deponent ſaith, that upon inſpection of 
the book of orders of the mayor, aldermen, and common-council of the ſaid city, 
fer 50 years and upwards preceding the granting of the ſaid letters patent of bis ſaid 
ate majeſly King Charles the IId. he found many entries of the election of aldermen 
and common-council-men therein, who appear to this deponent to have been choſen 
in the aſſemblies of common-council of the ſaid city; and this deponent doth not 
find any entry or order, or other trace, that the citizens at large were admitted to 
ſuch aſſemblies or to vote in ſuch elections. | 

Sworn at the Seſſions-houſe in the Old Bailey, f 
this 14th day of Jan. 1785, before me W. HALT. 

| W. H. ASHURST. 


AFFIDAVIT of THOMAS BROCK, Macg- REAR ER, aged 70 years. 
HOMAS BROCK, of the city of Cheſter, aged 70 years and upwards, 
maketh oath and faith, that he was born in the ſaid city, and hath reſided 
therein and in the neighbcurhood thereof, ever ſince his birth, and that in the 
year 1773 he was appointed by the mayor, aldermen, and common-council of the 
ſaid city, in common- council aflcmbled, to be the ſerjeant at mace to the ſaid 
corporation, and that he hath ſince carried the mace before the mayor of the ſaid 

city, and attended him in and during all corporate aſſemblies of the ſaid city. 
And this deponent further faith, that by reaſon of ſuch his ſaid office, and of his 
{aid refidence in the ſaid city, and from converſation which he hath frequently had 
with his father, now dead, and who was 82 years old when he died, and with divers 
other antient people of the ſaid city, now alſo dead, he is well acquainted with the 
cuſtoms and uſages of the ſaid city, reſpecting the election of mayor, aldermen, 
and common-council-men, and other officcrs of the ſaid body corporate; and that 
during all the time of ſuch his knowledge of the ſaid city, and long before that 
time, as this deponent hath heard from his ſaid father and other the ſaid antient 
people, now dead, and which he believes to be true, the aldermen and common- 
council-men of the ſaid city, have been elected and choſen from time to time when, 
25 vacancies happened, by death or otherwiſe, by the mayor, aldermen, and com- 
mon- council-men, in common-council aſſembled, at the rt corporate aſſembly 
Which hath been held after any ſuch vacancies happened. And this deponent further 
ſalth, that the aldermen and common- council: men ſo elected have continued to hold 
and exerciſe their reſpective offices of aldermen and common-council-men for life, 
without any other election, unleſs amoved, or the common council- men were 
choſen aldermen as vacancies happened. And this deponent further ſaith, that 
| | 4 Thomas 


ge | EEEIDANVISC Qs 


— 


T hemas Aue vy, of the ſaid ci, linen- Arber, Tu a freeman, and a common- coun 
cil-man, of the ſaid city, was, on or about the iſt day of, March, which was in 
the year of our Lord 1782, as this eee hath heard and verily believes, elected 
an alderman of the aid city, in the room of Thomas Aſtle, late alderman, deceaſed; 
Oy that ebe Mont, of the ſaid city of Cheſter, printer, another freeman and ci- 
tizen of the ſaid city, war, on or about the 17th of January, which was in the year 
of our Lord 1771, elected and chofen a common-council-man of the ſaid city, in 
the room of Mr. Joſeph Crewe, then eggs aiderman, by the mayor, aldermen, 
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vt 8 0 common— * n of the ſaid city the greater part of then, 1 in common - 

114 council atmbled, in the uſual and acc uſtomed manner which hath been obiery ed 

in the clectlon of = RR An 4 Conhimon-Counc. men during this depanenc' I. s know 

F I ledge of the ſaid city and of the ene of the faid body corporate, and long be 
1 fore, as this deponent hath heard and verily b elle es. 


* 


* Sworn, &c. 


| | AFFIDAVIT of JA? MES CON, aged 69 years. 

| AMES AI COCK, of the city of Cheſter, tailor, aged 69 vears and upwards, 

4 FF: maketh- oath and faith, that he was bern in the aid city, and hath reſiced. 

ö therein (except about 11 mon hs) ever ſinceshis birih. And this depon zent further 

| maketh oath, that by reaſon of ſuch his FER Gene ! in the {aid City, and ſrom conver- 

| fations which he hath f. frequently had wii divers antient People of the laid city, 
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: now dead, he is well acquzinted with the uſages and cuſtoms of the ſaid city re- 

ſpecting the 5: ogg of mayor, aldermen, common-council men, and other officers of 
[i the body corporate of the {aid city; and that during all the time of fuch his know- 
|: © ledge of the 140 city, ane d long before t that time, as this dep2ncnt hath heard from 
1 luch antient people, now dead, as a forclaid, and which he beileves to be trac, the alder- 


| : |} _ * ce 337? 5 17 C 3801 * * + * 375 2 * #4? I © <4 

F 1 men and common-council-men of the ſaid city have been elc&ed aud c _ from - 
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| Th time to time, 8 and as vacancies happened, by death or otherwiſe, by th nah ur, 
| aldermen, and comman-council- men, in CoOmmeoen-council a afiem! led, at 8 Hr it 
corporate al Tembly which hath been held after any ſuch vacancies ha; Pened. And 
1 tis deponent farther faith, that the aldermen and common-council inen ſo elected 
0 have continued to hold and exerciſe their reſpective offices of aldermen and com- 
mon- council-men for life, wi _ any other election, unleſs amov ect, or the com- 
moh-counc}l-mcn were choſen aldermen as vacancies happened. 
"Sworn, &c. - 

The court conſidered that there was ſuflicient evidence laid beſore them 5 

| thele "aihdavits, on the part of the defendants, | to ew. an acceptance of che 


1 


er 0: the 37 U Charles IId. and the rules were, of courſe, diſeharged. 
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5, Other affidavits were filed and another motion made for 
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G EINSON,; aged 7 
* lay, that they have frequently heard from old 
"it 28 Hes the general tradition, that King Henry 
citizens of Cheſter, incor porating them by the nam's 

| 1 po wer to clect, for cver, in every ſucceſſivè year, 24 
| aldermen and, 40 common-council-men ; that one of the aldermen ſhould be re- 

 - Sende z that hey fhonld alſo elect, EVE, leveral year, a mayor and two ſheriffs; 

Th „ IWAYAr to be. 8 by the amen and Nerifts, an of two aldermen returned for 
Pürpaſe, ÞY tic votes of the commonal ty: that one of the ſheriffs ſhould be 
ippointed 
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SAMUEL BOWDEN AND OTHERS. 7 


appointed by the mayor, ſheriffs, and aldermen, and the other be choſen by the 
votes of the commonalty, That the taid charter alſo contains a power for the ſelect 
body to make bye laws, and that they believe it was in all reſpects accepted by the 
citizens. And all theſe deponents ſay, that they have frequently attended the 


elections of mayor and ſherifts, and that ſuch elections were conſtantly made agree- 


able to the directions of the ſaid charter. | 1 
And Samuel Bowden and William Preſoury ſay, that they were preſent at the 
annual clection of mayor in the year 1720, when there was a poll for two alder- 
men to be returned as candidates for the otiice of mayor, and that alderman Tho- 
mas Edwards was duly returned and elected mayor agreeable to the directions of 

the ſaid charter. 5 : : 

And Samuel Bowden, John Kelly, William Preſbury, and Samuel Welch, ſay, that 
they were preſent at the annual election of mayor, in the year 1732, when there 
was a poll by the citizens and commonalty at large, upon which George Johnſon 
was returned and elected : And 7ohn Kelly ſays he voted at this election. 

And Samuel Bowden, John Kelly, and Wilkam Preſbury, ſay, that they were pre- 
ſent at the annual election of ſheriffs upwards of 50 years ago, when there was a 
poll for one of the ſheriffs, purſuant to the directions of the ſaid charter: And 


another like election in the year 1771, at which Samuel Boxwder, Philip Preſbury, Wil- 


liam Preſbury, and Sammel Welch, ſay, they voted as citizens and freemen, 

And Samuel Biavden and Philip Preſbury ſay, that they have heard and believe, 
aud it hath been the general tradition, that there was a bye-law made in the time of 
King Henry the VIIIth. confining the clection of aldermen to the mayor, alder- 
men, and common-council, and that the aldermen ever ſince have claimed and do 


now claim to hold their offices for life, by virtue of the fame; and that under the 


ſame authority vacancies on death or removal have been filled up, fave that they 
have been informed, and believe that it will appear from the books and entries of the 
mayor and corporation, that one William Ball was elected an alderman by the 
commonalty, about the gth year of the reign of Queen Elizabeth. And that the 
charter of Henry VIIth. was confirmed by the ſaid queen, in the 16th year of her 
reign ; and that another charter to the like effect was granted by King Charles the 


IId. in the 16th year of his reign. And that they have been informed and believe 


ir will appear by the corporation books and entrics, that in the years 1693, 94, 


9855 
and 96, all, or moſt of the aldermen and common- council were annuaily elected 
by che citizens and commonalty, agrecable to the charter of Henry VIIth. And 
that, as theſe deponents believe, the mayor, aldermen, and common- council have 
taken upon themſelves to fill up vacancies in the common-council, excluſive cf the 
citizens at large, by virtue of ſome antient bye-law, and that the common-council- 
nen ſo elected do claim to exerciſe that office during their natural lives,” or until 
preferred to be alderman or mayor of the ſaid city. And Semrcl Welch faith, that 
he hath often heard ſeveral old freemen and citizens declare, that the aldermen and 
common- council were thus elected, in exeluſion of the citizens at large under or by 
virtue of fome antient bye-laws. 

And all theſe deponents ſay, that they never heard nor can ſet forth {fave as 
aforeſaid) under hat right or title the mayor, aldermen, and common-council 
claim to ſupply vacancies in the offices of common-council-men, in excluſion of 
the citizens and commonalty at large, nor under what right the 40 common-council 
claim to exerciſe their offices as they now do; fave that they have heard and been 
informed by the affidavit of Mr. William Hall, that the mayor, aldermen, and 
common- council claim ſuch right under a charter granted by King Charles the IId. 
in the 37th year of his reign. And that, until the making of ſuch affidavit, they 


never heard of ſuch charter, or that the mayor, aldermen, and common-counc1l 


claimed to make ſuch elections under any charter whatſocyer (fave as aſtermentioned 
by Samuel Bowden) but under colour of the bye-law or bye-laws before- mentioned. 
And that they verily believe the ſaid charter of the 37th of Charles IId. (if ſuch 
there ever was) was never accepted, or in any wiſe acted under, by the citizens and 
commonalty. h | | For 


1 
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3 AFFIDAVIT OF 


For Samue! Bow1en ſaith, that he was preſent at the trial of a cauſe at the aſſizes 
held for the county of Cheſter, in the ſpring of the year 1735 (to the beſt of his 
recollection) before the Honourable John Verney, chief juſtice of Cheſter, where- 
in George Johnſon and ſeveral other of the aldermen, and common-council were 
defendants, touching their right or claim to elect aldermen excluſive of the citizens; 
and that he very well remembers the charter of Henry VIIth. and the confirmation 
thereof by Queen Elizabeth, were produced in behalf of the faid defendants, and 
that they claimed to elect aldermen in excluſion of the citizens, in virtue of ſuch 
charter and confirmation, and alſo of the bye- law before- mentioned, or ſome other 
to the like effect; but that he is very certain the charter of the 37th Charles IId. 
(if any ſuch chere be) was neither produced or any ways mentioned on ſuch trial. 
And he hath often heard his father John Bowden, who died in 1746, aged 63 years 
and upwards, ſay, that King James the IId. granted a fair to be holden on the laſt 
Thurſday in February annually, commonly called Horn-and-hoof Fair, otherwiſe 
St. James's Fair, and thereforc he doth not believe that the ſame is held under the 
charter of 37:h Charles IId. | . 

And Philip Pr:fbary faith, that the day appointed by the charter for the election 
of the mayor and other officers is altered from the Friday next after the feaſt of St. 
Dennis, to the F riday next after the zoth of October, by virtue of an act paſſed in 
the 26th year of King George IId. 5 þ 


| | SE SNOW's  AFFIDAY ET: - | 
ETER SNOW, of the city of Cheſter, gentleman, aged 39 years and upwards, 

| maketh oath and faith, that he is a native and citizen of the ſaid city, and 
that he hath reſided therein for 23 years lait paſt and upwards, ſave 7 months or 
thereabouts, during, which time this deponent reſided in London. And this depo- 
nent ſaith, that he hath carefully read over and conſidered the affidavits of Samuel 
Bowden, of the ſaid city of Cheſter, maſter-plaiſterer, Pailip Preſbury, of the ſaid 
city of Cheſter, cabinet-maker, William Preſtbury, of the ſaid city, ſkinner, John 


" Kelly, of the ſaid city, tailor, Samuel Welch, of the ſaid city (heretofore a maltter 


and Thomas Hodgkinſon, of the faid city, weaver, and purporting to be {worn on the 

19th day of April inſtant, before William Hamilton, a commiſſioner of this ho- 

nourable court, and that be doth verily believe that his late majeſty King Henry 
the 7th. her late majeſty Queen Elizabeth, and alſo his late majeſty King Charles 
the IId. in the 16th year of his reign, did ſeverally grant ſuch charters to th- 
citizens and commonalty of ſaid city; and that ſuch ſeveral ordinances or bye-lawe, 
touching the election of aldermen and common-council-men of ſaid city, were alſo 
made, or alledged to be made, as in ſaid affidavit mentioned. And this deponent 
ſaith, that in the month of February laſt he took a journey from Cheſter to London, 
on the behalf of a great number of the citizens of the ſaid city, to ſearch for a 
charter lately alledged to have been made in the 37th year of the reign of King 
Charles the IId. as ſtated in a certain affidavit of William Hall, deputy town-clerx 
of ſaid city, purporting to be ſworn at the Seſſions-houſe in the Old Bailey, on the 
14th day of January now laſt, before the honourable William H. Aſhurſt (one of 
the jultices of this honourable court) and now remaining filed there; and to make 
ſuch other ſearches and inquiries, touching the ſeveral charters herein before men- 
tioned, as in this deponent's judgment were neceſlary to aſcertain the right of the 
citizens of the ſaid city to vote annually in the election of the aldermen and com- 
mon-council-men of the ſaid city; for this deponent ſaith, that it was a matter of 
great ſurprize not only on this deponent, but, as this deponent believes, on all or 
molt of the citizens, to learn from ſuch affidavit of ſaid Mr. Hall, that the mayor, 
aldermen, and common-council- of faid city, in common- council claimed, in 
excluſion of the commonalty of the ſaid city, to elect aldermen and common-coun- 
cil- men upon vacancies happening by death or otherwiſe, in virtue of ſuch charter 
of the 37th of King Charles the IId. of which this deponent never heard any men- 
tion made, nor has he any reaſon to believe that the ſame was known even to = 
| | | preſent 


preſent ſele& body of mayor, aldermen, and common- council, until or nearly about 
the time that the ſame was ſo diſcloſed by ſuch affidavit of the faid Mr. Hall, for 
this deponent ſaith, that, for the reaſons hereinafter ſet forth, he hath always under- 
dof and Jo have (as he believes) all or moſt of the other citizens, that the mayor 
and citizens of the ſaid city were incorporated by, and acted under, the {aid charter 
of King Henry the VIIth. or ſome ſubſequent confirmation thereof. And this de- 
ponent faith, that, perceiving by ſuch aflidavit of the ſaid Mr. Hall, that a judgment 
had been obtained upon an information in the nature of a quo warranto exhibited 
in this honourable court in or about Hillary 'Term, in the 35 and 36 years of the 
reign of his ſaid late majeſty King Charles the IId. by Sir Robert Sawyer, knight 
(then his majeſty's attorney general) againſt the ſaid mayor and citizens to ſhew 
(amongſt other things) by what authority they claimed to be a body corporate : he this 
deponent ſearched for the record of ſuch judgment, which appears to him by an office 
copy thereof, now in his cuſtody, to be a judgment only for avant of an appearance. 
And this-deponent faith, that in the rule-book of Hilary Term, in the 35th year 
of King Charles the IId. he found a rule made in the ſaid cauſe, whereby (as this 
deponent underſtands) it was referred to Sir Samuel Aſtrey, to examine if the venire 
facias had regularly iſſued, and if the appearance of the ſaid defendants was entered 
according to the practice of this honourable court; which rule of reference was 
afterwards diſcharged, as appears to this deponent by another rule made in Eaſter 
Term, in the 36th year of the ſame king. And this deponent faith, that he alſo 
bound an antient book of entries, in the crown office, formerly belonging, as this 
deponent has been informed, and verily believes, to Simon Harcourt, Eſquire, clerk 
of the crown, wherein is contained (amongſt other things) a brief entry of ſaid 
judgment, at the foot of which, appears to be written, a note, or memorandum, 
in the words, or to the very effect following, (that is to ſay) © This judgment before 
appearance is only until they avill appear, and then it is void, alths' the liberties 
fe ixed, for that ſeizure being but temporary, it is in their own power to avoid the 
judgment. But this deponent ſaith, that amongſt the records of the honourable 
court, in Trinity term, in the 36th year of the ſame king, he found a docket, or 
= entry of final judgment in ſaid cauſe, in the words, or to the effect following, 
niz. © C Ceftr, intr. finalis judicii pro duo rege verſus major & cives civit. pd ſup quo 
©.» wwarranto clamant here & uti divs libtat privileg. & franches infra civit pd unde 
> 2mpetr't ſunt, which judgment, as appears to this deponent, was afterwards releaſed 
por otherwiſe extinguiſhed, as is hereinafter mentioned. And this deponent faith, that 
he carefully ſearched with the proper officer, at the Rolls Chapel, in Chancery- 
Jane, for the ſaid charter of the 37th of king Charles the IId. not only in the 35th, 
36th, and 37th years of the ſame king's reign, but alſo during the whole of the 
reign of king James the IId. but that he could not meet with the enrollment 
thereof: And therefore this deponent believes, that the ſame never was inrolled. 
Altho? this deponent, for the reaſons next hereinafter ſet forth, believes, that the ſame 
was directed to be paſſed, in purſuance of his ſaid late majeſty's warrant, dated 
the 21ſt day of November, 1684, as appears to this deponent from a copy of ſuch 
+ warrant remaining in a book in the State paper-office, Whitehall, a copy whereof 
is now in the cuſtody of this deponent, whereby it does appear, {amongſt other 
things) that his majeſty's then attorney-general, was thereby directed to prepare a 
dil! to. paſs the great ſeal for incorporating the ſaid city of Cheſter and the inhabi- 
lands thereof, by ſuch name, and in ſuch manner, as they were incorporated by former 
letters patent, and for re-granting unto them all the lands and hereditaments, and all 
+ ſuch privileges and franchiſes as they formerly enjoyed, with ſuch alterations and 
\ additions as are contained in the paper of heads thereto annexed. And this de- 
> ponent faith, that by the ad item in ſuch paper of heads, it is directed, that the 
city be a county of itſelf, and with all its antient boundaries be altogether diſtinct. 
from the county of Cheſter, (the caſtle and ditch thereof being within the walls, 


: # with the liberty called Gloverſtone onlv excepted.) And that there ſhould be as 
5 . 5 C 5 | formerly 
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formerly in the ſaid city, twenty-four aldermen, together with forty common- 
councilmen, the names of whom in ſuch charter, to be particularly expreſſed, are 
ſer forth in the paper of heads referred to by ſuch warrant. And this deponent 
| faith, that by the zd item in ſuch paper of heads it is directed, that out of the 
| twenty-four aldermen therein before particularly mentioned, Sir Thomas Groſ- 
my venor was appointed to be the firſt mayor. And that there ſhould be for ever 
8! thereafter a mayor as formerly had been, to be elected out of the twenty-four 
q aldermen yearly, upon Friday next after St. Dennis's day, or auithin one month 
after, at the common-hall of the ſaid city, by the mayor, aldermen, fheriffs, and common - 
council-n:en, in common-council afſembled, by majority of votes, and not by the freemen 
at large os formerly ; and that in caſe of equality of votes, the preſent mayor to 
1 have two votes. And it alſo appears to this deponent in like manner, by the 7th 
{ah i item in ſuch paper of heads, that Richard Iarriſon and John Johnſon, two of the 
4 forty common- council men thereby appointed, ſhould be the then preſent ſheriffs 
5 | of the ſaid city, and that there ſhould be for ever afterwards two ſheriffs in the 
Wa ſaid city choſen out of the common-council-men yearly, at the time of the election of 
I the mayor, by majority of votes of mayor, aldermen, and common-council-men, in 
wen common council afjembled. And it in like manner appears, by the 35th item in the 
1 ſaid paper of heads, that the mayor, recorder, and fx of the eldeſi Juſlices, ſhould 
| be of the quorzm. And by the goth item in the ſaid paper of heads, it appears to 
this deponcnt, that the king, his heirs and ſucceſſors, ſhould have power to remove 
any mayor, r:corder, alderman, common-council-man, town-clerk, or coroner, 
at his or their will and plcaſure, by order in council, and upon ſuch removal 
T1 others to be elected and ſworn as therein directed. And this deponent further 
11 ſaith, that he never heard, fave by the affidavit of the ſaid Mr. Hall, nor hath he 
=; any reaſon to believe, that the charter granted in purſuance of ſuch warrant (if any 
ſuch ever was legally made and paſſed, during the life-time of his ſaid late majeſty 
| king Charles the IId.) was ever accepted by the commonalty or citizens at large of 
| the ſaid city, ſo far as reſpects the election of the mayor, aldermen, common- 
council men, and other officers of the ſaid city, in manner in ſuch paper of heads 
| preſcribed ; for on the contrary, this deponent faith, that during all his knowledge 
of the ſaid city, and, as he believes, long before, the mayor and ſheriffs for the | 
ME. time being of the ſaid city, have been annually elected at the common-hall of the * 
ſaid city, as this deponent believes, purſuant to the exact tenor and directions of the 
| ſaid charter of king Henry the VIIth. and the confirmation thereof as aforeſaid. 
| i | And this. d-ponent faith, that on the election day of the mayor and ſheriffs, in the 
"DEI year of our Lord 1771, to the beſt of this deponent's recollection as to the time, an 
141 election of one of the ſheriffs of the ſaid city was demanded, and proceeded upon 
il: | by the commonalty or citizens at large of the {aid city, purſuant to the directions 
4 of the ſaid charter of king Henry the VIIth. as this deponent always underſtood 
F 114 and believes. And that it appears to this deponent, from the printed poll- books of 
* | } WS the ſaid election, that Thomas Amery, of the ſaid city, linen-draper, and John 
1 Monk, of the ſaid city, printer, mentioned in the affidavit of the ſaid William 
i Hall, (then two of the common -council-men of the ſaid city) voted at ſuch election 
T9 | as freemen, or part of the commonalty of the ſaid city. And this deponent ſaith, 
| 14 that during all his knowledge of the ſaid city, and, as he believes, long before, the 
| aldermen and common-council-men of the ſaid city, upon vacancies happening by 
q death, or removal, have, as this deponent verily believes, for the reaſons herein 
f | after mentioned, been elected by the mayor, aldermen, and the reſidue of the 
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common- council, in virtue of the two ſeveral ordinances or bye-laws herein after 
mentioned, to bear date reſpeQively the 2oth day of April, roth Henry the VIIIth. 
and the 12th day of October, 6th Edward VIth. avhich avere reſpectively made and 
Feunaed, as this aeponent believes, under the power of making He- laabs contained in the 
Vi Said charter of king Henry the Vilth, And this deponent faith, that, as a further 
I i} | reaſon for his belicving that the ſaid charter of the 37th of king Charles the IId. 
I | incorporating 
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incorporating the citizens and inhabitants of the ſaid city, was never accepted by 


n- the commonalty or citizens at large of the ſaid city; he ſaith, that he never heard, 
are nor has he any reaſon to believe, that the inhabitants of or within the ſaid city, 
nt (not being ſreemen or citizens thereof) ever claimed to be ſo incorporated in common 
the with ſuch citizens or freemen, or to have, or be entitled to, any of the ſeveral privileges 
ol- or immunities of freemen or citizens of the ſaid city, or to ſerve upon juries, or 
ver 23 any of the public offices within the ſame. And as a further reaſon for ſuch his 
du 


belief, he faith, that none of the aldermen or juſtices within the ſaid city (fave 
uth only the mayor and recorder for the time being) ever claimed, to the 3 or 
belief of this deponent, to be, or act as, juſtices of the quorum. And this depo- 


W nent ſaith, that it appears to him as herein after mentioned, that his late majeſty 
to king James the IId. did, by an order in council made at the court at Windſor, 
7th the 12th day of Auguſt, 1688, in purſuance of a power ſaid to be reſerved to his 
the ſaid majeſty by the charter, granted to the city of Cheſter (meaning, as this deponent 
iffs apprehends and believes, the ſaid charter of the 37th Charles the IId.) ordered, that 
the Hugh Starkie, eſq. and Richard Leving, eſq. recorder, aldermen, and juſtices of 
| of the peace, and certain other perſons therein particularly named and deſcribed, to 

in be the then aldermen, ſheriffs, leave-lookers, common-councilmen, and other 
the officers of the ſaid city, be, and they were thereby, removed and diſplaced from 
22 their aforeſaid offices and employments in the ſaid city of Cheſter, as appears to 
to this deponent from an office copy of his ſaid late majeſty's order in council, now 
ove in this deponent's cuſtody, which was carefully examined by him with the original 
cr, entry, in a book of his majeſty's moſt honourable privy council remaining in the 
val treaſury or council-office, Whitehall. And this deponent faith, that he verily be- 
her lieves, that the charter mentioned in the ſaid order of privy council laſt mentioned, 
he is the ſame charter of the 37th of king Charles the IId. by reaſon that the alder- 
any men and common-council-men fo diſplaced by ſuch order in council, of the 12th 
eſty day of Auguſt, 1688, appear to this deponent to be the ſame perſons as in ſuch 
2 of warrant of the ſaid 21ſt day of November, 1684, were named and appointed to be 
on- the firſt, aldermen and common-council-men, to be inſerted in the charter directed 
ads to be granted in purſuance thereto, ' ſave only as to Richard Leving, eſq. appointed 
age | recorder in lieu of. Sir Edward Lutwiche, and fave only three of the aldermen and 
the ten of the common-council-men named in ſuch warrant, who appear to this de- 
the | ponent to have been dead or otherwiſe amoved, previous to ſuch order of council 
the laſt mentioned. And this deponent faith, that his ſaid late majeſty king James the 
ud. IId. did, by a warrant bearing date at Windſor, the 28th day of Auguſt, 1688, 
the direct his attorney or ſolicitor-general to prepare a bill to paſs the great ſeal for in- 
an cCorporating the inhabitants of the city of Cheſter, by ſuch name, and in ſuch man- 
pon ner as they were by former letters patent, and for granting to them and their ſuc- 
ons ceeſſors, all ſuch franchiſes, immunities, and privileges, as were enjoyed by their 
ood predeceſſors, and for inſerting in ſuch new charter, the ſeveral perſons as aldermen 
s of and common-council-men, as in a liſt annexed to ſuch warrant are particularly 
hn mentioned, wherein, Sir Thomas Stanley, bart. was named to be the firſt mayor, 
iam as appears to this deponent from an office- copy of ſuch warrant, now in this de- 
tion ponent's cuſtody, which was carefully examined with an entry thereof, in a book 
ith, at the ſtate paper- office, Whitehall. WP i 1 
the And this — ſaich, that his ſaid late majeſty, King James II. did, by 
by Fs 2 certain letters patent, bearing date the 25th day of September, in the ſame year 
ein |} $1688, incorporate the citizens and inhabitants of the ſaid city, and did thereby 
the appoint the ſaid Sir Thomas Stanley, bart. mayor, and ſeveral other perſons, men- 
{ter 1 tioned in the liſt referred to by the ſaid laſt- mentioned warrant, aldermen and com- 
lt. mon- council-men, ſheriffs, leave-lookers, and other officers of the ſaid city ; in 
and which ſame charter laſt mentioned is contained a like power (as this deponent 
e underſtands and believes) for his majeſty, his heirs and ſucceſſors, by order in coun- 
her 


cil from to time, to diſplace or remove any of the officers therein named, as appears 
FOR SS 5 | ws to 
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to this deponent from an inrollment of ſuch letters patent in the rolls-chape], Chan- 
cery lane; in which ſame charter is contained, a grant, to the ſaid citizens, of the 
reverſion of certain lands of and belonging to the hoſpital of St. John Baptiſt, 
within the {aid city, after the death of Roger Whitley, eſq. (to whom this deponent 
finds, from another inrollment alſo remaining in the ſaid rolls-chapel, his ſaid late 
majeſty King Charles IT. had previouſly granted the ſame, in or about the 12th 
year ol his reign, for his lite) together alſo with all fairs and markets theretofore 
holden within the ſaid city. And this deponent faith, that he never heard, nor 
hath he any reaſon to believe, that the ſaid letters patent laſt mentioned were ever 


accepted, ſo far as reſpects the incorporation of the ſaid citizens and inhabitants; 


but, on the contrary, this deponent verily believes, as well for the reaſons herein 
before mentioned as for others, that the ſame never were accepted by the common- 
alty, or citizens at large, of the ſaid city. And this deponent faith, that his late 


majeſty King James II. by a proclamation, bearing date the 17th of October, in 


the 4th year of his reign, entitled, 4 Proclamation for refloring Corporations to 
their antient Charters, Liberties, Rights, and Franchiſes,” did, amongſt other things, 


publiſh and declare his royal will and pleaſure, as for and concerning the reſtoring 


to ſuck of his cities, corporations, and boroughs, within his kingdom and dominion, 
v hich had made deeds f ſurrender, or had had judgment given againſt them, which 
ſurrenders and judgments were entered of record, that his chancellor, attorney - 
general, and ſolicitor general, without fees to any officer or officers whatſoever, 


upon application to them made, ſhould, and they were thereby required to pre- 


pare and paſs charters, inſtruments, grants, and letters patent, for the incorporat- 


ing, re granting, confirming, and reſtoring, to all and every the ſaid cities, cor- 


porations, and boroughs, their reſpective charters, liberties, rights, franchiſes, and 
privileges, and for reſtoring their reſpective mayors, bailiffs, recorders, ſheriffs, 
town-clerks, aldermen, common-council-men, aſſiſtants, officers, magiſtrates, mi- 
niſters, and freemen, as were of ſuch cities, corporations, or boroughs, at the time 
of ſuch deeds of ſurrender or judgments reſpectively given or had, and for putting 
them into the ſame ſtate, condition, and plight, that they wwere in at the time of ſuch deeds 
of ſurrender or judgments made or given, as appears to this deponent, not only from 
an ofice copy, now in his cuſtody, of the inrollment of ſuch proclamation remain- 
ing of record in the faid rolls-chapel, but alſo from a like ccpy thereof, now in his 
cuſtody, which was carefully examined, by this deponent, with ſuch book of orders 
of his majeſty's moſt honourable privy council. And this deponent faith, that his 
{aid late majeſty, King James II. did, by another order in council, bearing date 
at the court at Whitchall, the 19th day of October, 1688, after taking notice that 
his majeſty was graciouſly reſolved that the city of Cheſter, and the mayor and 
citizens thereof, ſhould be reſtored, according to his majeſty's gracious proclamã- 
tion, to their antient charters, rights, and franchiſes, notwithſtanding the judg- 
ment and proccedings againſt them, in an information in the nature of a quo war- 
ranto, in the court of King's-bench, in the reign of King Charles II. his majeſty 
was graciouſly pleated, that day, in council, to order, according to the power to 
him reſerved in the late charters, patents, ard grant:, and it was thereby ordered, 
accordingly, that al! mayors, ſheriffs, recorders, aldermen, - clerks of the pentice, 
town-clerxs, common-councib men, and all other officers and members of the ſaid 


city of Cheſter, conſtituted, named, appointed or elected by virtue of any charter, 


patent, or grant, /ince the year 1679, from the late king, or his ſaid majeſty King 


James II. nd all and cvery perſon and perſons, having or claiming any office or 
place by the ſame, be removed, difplaced, and diſcharged, and they and every f 
them were thereby removed, difplaced, and diſcharged, accordingly ; and it was | 
thereby further ordered, by his faid majeſty in council, that Mr. Attorney or Mr. 
S0),vitur General ſhould prepare a bill, inſtrument or inſtruments, for his maicſ{ty's k# 
ro a. ſignature, For the granting, confirming and reſtoring of the ſaid city of Chetter, and 8 
te mae, and citizens thertef, to their antient charters, rights, franchiſes, ces, aud 
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places, had or uſed by them, before the ſaid judgment given, or proceedings againſt them, 
and to pardon, diſcharge, vacate, annul and reverſe the ſaid judgment and proceedings, 
as appears to this deponent, from an office copy of ſuch order, now in his cuſtody, 
which he hath carefully examined with ſuch book of orders of, his majeſty's molt 
honourable privy council. And this deponent faith, that his faid late majeſty, 
King James II. did, by a warrant, dated Whitehall, October 19, 1688, direct 
his attorney ,or ſolicitor general to prepare certain letters patent, to paſs the great- 
ſeal, for the re- incorporating the mayor and citizens of the city of Cheſter, by ſuch 
name as they were incorporated at or before the time the judgment was obtained 
againſt them, in quo warranto, by his ſaid majeſty's then late royal brother, and 
for re-granting, reſtoring and confirming to them and their ſucceſſors, their former 
franchiſes, liberties, privileges, and immunities, and for reſtoring all and every per- 
ſon and perſons to their ſeveral and reſpective offices and places, within the ſaid city, 
as fully and amply as the ſame were uſed, held, or enjoyed, at and before the ſaid Judg- 
ment aas obtained, as appears to this deponent, from an office copy, now in his 
cuſtody, of ſuch warrant, entered in a book, remaining in the ſaid ſtate paper of- 
fice. And this deponent further maketh oath, and faith, that his ſaid late majeſty, 
King James II. by certain letters patent, under the great-ſeal of England, bearing 
date at Weſtminſter, the 26th day of October, in the 4th year of his reign, did, 
for himſelf, his heirs and ſucceſſors, (amongſt other things) pardon, remit, and re- 
leaſe, to the mayor and citizens of the city of Cheſter, a certain judgment, ob- 
tained againſt them, or againſt the aforeſaid citizens, by the name of the mayor and 
citizens of the city of Cheſter, or by any other name or.names, in Hilary term, in 
the 35th and 36th years of the reign of King Charles II. and in Trinity term, 
in. the 36th year of the ſame king's reign, upon an information, in the nature of a 
quo warranto, theretofore exhibited, by Sir Robert Sawyer, knight, attorney-general 
of his late majeſty, King Charles II. againſt the mayor and citizens of the city of 
Cheſter ; and alſo all and ſingular forfeitures, fines and penalties, incurred by the 
{aid citizens or freemen, or by the mayor and citizens, of the ſaid city of Cheſter, 
by reaſon of the ſaid judgment or forfeiture ; and allo all liberties, privileges, or 
franchiſes, /awfully uſed or enjoyed by the ſaid citizens, or by the ſaid mayor and 
citizens, of the ſaid city of Cheſter, before the reſpective times of obtaining the 
aforeſaid judgments ; and alſo all and all manner of proceſs, judgments, and ſeizure, 
thereupon had or given. And his ſaid late majeſty, King James II. did thereby 
direct, That the ſaid mayor and citizens of the ſaid city ſhould be one body corporate and 

= politic, by the name of the mayor and citizens of the city of Cheſter, and by all and fin- 

* gular other name or names, which they lawfully had, or claimed to have, at the 
time the ſaid judgments were obtained, and in ſuch and the ſame ample manner 
and form as they were incorporated, or claimed to be incorporated, at or before the 
time of the ſaid judgments being obtained. And his ſaid late majeſty did, for 
himſelf, his heirs and ſucceſſors, conſtitute and reſtore William Street, eſq. (who 
was the mayor of the ſaid city of Cheſter at the time of the ſaid judgment obtained 
in Hilary term aforeſaid) to the office of mayor of the ſaid city ; and did alſo ap- 
point and reſtore Sir William Williams, bart. his then majeſty's ſolicitor-general, 
{who was recorder and alderman of the ſaid city at the time of obtaining the ſaid 
Judgments) to the reſpective offices of alderman and recorder of the faid city; and 


did alſo conſtitute and reſtore William Earl of Derby, Thomas Earl Rivers, Sir 
x Thomas Groſvenor, Sir Peter Pindar, Roger Whitley, eſq. the ſaid William Street, 
Thomas Wilcock, Richard Wright, Thomas Simpſon, Henry Lloyd, William Ince, 
lohn Anderſon, George Mainwaring, Peter Edwards, Nathaniel Williamſon, Wil- 


liam Wilſon, Edward Oulton, and Hugh Starkey (who were, aldermen at the 
time of obtaining the ſaid judgments) to their ſeveral and reſpeQive offices of al- 
dermen ; and did alſo conſtitute and reſtore Robert Murren (who was ſheriff of 
the ſaid city at the time of obtaining the ſaid judgment) to the office of ſheriff of 
the faid city; to hold and exerciſe the ſame ſeveral and reſpective offices, in the like 

| | | manner 
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manner ancl form as they reſpectiwely held and exerciſed the ſame at or before the time 
of obtainin.; the ſaid judgments : And that the ſaid mayor, recorder, aldermen, ſhe- 
riffs, and common-council, of the ſaid city, ſhould chuſe, or cauſe to be choſen, 
others, in the place of aldermen, ſheriffs, and citizens, of the common-council 
aforeſaid, then vacant, within the ſaid city, in ſuch and the like manner and form 


as the alder men, ſheriffs, and citizens, of the ſaid city of Cheſter, were elected, 


in the common council of the ſaid city, at or before the time of obtaining the ſaid 
judgments ; and alſo ſhould cauſe the common-council of the ſaid city to be con- 
vened and ailembled, to make ordinances, and to do all other things which the 
common- council, before the obtaining of ſuch judgments, were accuſtomed, or 
could do: And alſo that they ſhould cauſe the citizens of the ſaid city to be con- 
vened, in the common-hall, within the ſaid city, at the elections, and for doing 
and performing all requiſite and accuſtomed acts, to be done in the uſual way. 
And moreover, his ſaid late majeſty did will and grant, that the mayor, recorder. 
aldermen, ſheriffs, and citizens, of t he ſaid city, for the time being, of the common- 
council, citizens in the ccmmon- hall a fjembled, and alſo all other officers, of the ſaid city, 
foculd do and perform all other ſuch li ke things, and ſhould reſpettively have and exerciſe 
the ſame power, authority, and ju. riſdichion, which the mayor, recorder, aldermen, 
common-council, or other rfficers reſpecibiuely, could do, or were accuſtomed to have or exer- 
ciſe, at or before the time of obtaining” the ſaid judgments, and in the ſame ample man- 
ner and form as though no ſuch judgnnents had ever been obtained, And his faid late 
majeſty did alſo will and command, that the ſaid mayor, recorder, and citizens, 
of the ſaid city, ſhould chuſe, or cauſe to be choſen, a new mayor, new ſheriffs, 
and other new officers, of the ſaid city, at the uſual day and time next enſuing 
the date of ſuch letters patent, in the accuſtomed manner and uſual places, before the _ 


time of obtaining the ſaid judgments; amd that ſuch new mayor, ſheriffs, and other 


officers, ſhould take an oath, in all things according to the uſage and cuſtom of the ſaid 
city before the time of obtaining the ſaid judgments. And moreover, his ſaid late Ma- 
jeſty did, for himſelf, his heirs and fucceſſors, grant and reſtore to the ſaid mayor 
and citizens of Cheſter aforeſaid, that they ſhould have and enjoy the bailiwick of 
the city of Cheſter, and all elections ancl conſtitutions of the ſame bailiwick, as they 
enjoyed them at or before the time of ſaid judgments obtained, as appears to 
this deponent, from an office-copy of the. inrollment of ſuch letters patent, now in 
his cuſtody, remaining of record in the ifaid rolls-chapel. And this deponent faith, 
that he doth verily believe that the ſaicl William Street and Sir William Williams 
were reſpectively reſtored to the office of mayor and recorder, and that the other 
perſons, named in the ſame letters patent laſt mentioned, were alſo reſtored to the 
ſaid offices of aldermen, purſuant and according to the true intent and meaning 
thereof; and that one Robert Murrey (who, as this deponent believes, was miſta- 
kenly deſcribed, in the ſaid letters patent, by the name of Robert Murren) was, 
in like manner, reſtored to the office of ſheriff, purſuant thereunto, he having ſur- 
vived Jehn Wilme, who appears to this. deponent, from ſuch office-copy of the ſaid | 
information in quo warranto, to have been co-ſheriff with the ſaid Robert Murrey 
at the time of obtaining the ſaid judg;ment ; for this deponent faith, that he hath 
inſpected a very antient and (apparently') authentic parchment-roll of the ſucceſſion 
of the mayors of the ſaid city, from the year 1525 to the year 1733, both inclu- 
tive, now in this deponent's cuſtody, whereby it does appear, that one William 
Street was mayor of the ſaid city, in the ſeveral years 1666, 1683, and 1688. 
And this deponent faith, that he doth verily believe, that, in virtue of the ſaid let-4 
ters patent laſt mentioned, the aid c harter of King Henry VII. and ſuch ſeveral 
bye-laws founded thereon as aforeſaid, ſand the directions thereof, ſo far as the ſgmes 
had been impeached or affected (if ſo they legally were) by the ſaid judgments in 
quo warranto, and by ſuch ſubſequc:nt charter of the 37th of King Charles II. 
were reſtored and revived, or meant to be reſtored and revived, to all intents and 


| purpoſes whatſoever, and more eſpecially as to the mode of annual election, thereby 


perſcribed, 


Mx. 8 N O W. | 15 


preſcribed, of mayor, aldermen, ſheriffs, common-council-men, and otf ier officers ; 
and, as a ground for ſuch this deponent's belief, he ſays, that it appt :ars to him, 
from &ertain exhibits, or copies of orders of aſſembly, of the ſaid may or and cor- 
. poration, annexed, or referred to by the affidavit of Joſeph Hall, of th e ſaid city 
of Cheſter, gent. and Peter Eaton, of the ſame city, gent, or one of t hem, made 
in or about the year 1733, and now remaining in this honourable court , that, at a 
general aſſembly, holden in the common-hall of the faid city, on the 15th day of 
une, 1693, before Roger Whitley, eſq. then mayor, (being, as thi s deponent 
believes, the ſame Roger Whitley named in the ſaid laſt mentioned e harter) the 
citizens and commonalty of the ſame city, that the forty common-cour 1cil. men of 
the ſaid city were elected, and that two of the aldermen were then cho ſen, in the 
room and ſtead of two others, then deceaſed. And this deponent alſo faith, that 
Richard Brett, and eight others of the common-council of the ſaid city, being re- 
moved, as this deponent believes, for the reaſons after mentioned, from their ſaid 
offices, by the election of the whole number of the forty common-cot incil-men, 
on the ſaid 15th day of June, 1693, he, the ſaid Richard Brett, and the ſaid eight 
other common-council-men, on or about the 5th day of July, in the ſ. ame year, 
obtained, from this honourable court, a writ of mandamus, directed to the mayor 
and citizens of Cheſter, to reſtore the ſaid Richard Brett, and eight « 5thers re- 
ſpectively, to the offices of common-council-men'of the ſaid city; to w hich writ 
the ſaid mayor and citizens, by the name of the mayor and citizens of t he city of 
Cheſter, did afterwards make a return, under their common ſeal, and th erein did 
certify, that his ſaid late majeſty, King Henry VII. by certain letters paten t, bearing 
date in the 21/1 year of his reign, did (amongſt other liberties) grant and confirm to 
the then mayor and citizens, that the ſaid citizens, and commonalty of the ſaid 
city, and their ſucceſſors, ſhould, or might, annually, for ever thereaf ter, elect, 
make and create forty citizens of the ſaid city, for the common-council a f the ſaid 
city. And the ſaid mayor and citizens, by their ſaid return, did furth :r certify, 
that the ſaid Richard Brett, and the ſaid eight other common-council-me n, in the 
ſaid writ named, before one year then laſt paſt, and according to the libei ties, pri- 
vileges and franchiſes aforeſaid, and by virtue of the ſaid letters patent laſt men- 
tioned, were duly elected and preferred, and that each of them was ele cted and 
preferred into the office and place of the common- council of the ſaid city, , and that 
they remained and continued, and that each of them remained and conti nued, in 
ſuch office and place, for the ſpace of one whole year next following their and each 
of their reſpective elections as faforeſaid. And that each of them after he had ſo 
continued and ſerved, and his year being ended, was duly amoved fron a his ſaid 
office by the election of other citizens of the ſaid city in his flead to ſuch office « aud place, 
according to the liberties, privileges, and franchiſes aforeſaid, and according to the 
form and effect of the ſaid letters patent in form aforeſaid, and that therei ore, and 
not otherwiſe, and for that cauſe, they the ſaid Richard Brett, and the eij zht other 
common-council, were removed, and each of them was removed, from his ſ aid office 
and place of common- council of the ſaid city, and that none of them a fter ſuch 
his amotion, was again elected into ſuch place arid office. Wherefore, anc for that 
cauſe, they the ſaid mayor and citizens did riot reſtore, nor could, or ought to 
reſtore, or cauſe to be reſtored, the ſaid Rich ard Brett, and the ſaid ei; zht other 
common- council, into the office and place aforeſaid, or to ſuch or the lik:e import 
or effect, as appears to this deponent from an office-copy, now in his cu ſtody, of 
ſuch original mandamus and return, ſo under ſeal as aforeſaid, now rem aining of 
record in this honourable court. And this dex onent faith, that he hath ino reaſon 
to believe, that the ſaid return was ever falſifi ed or ctherwiſe vacated, but on the 
contrary, that the ſaid Richard Brett and othe rs, did ſubmit thereto, foi: this de- 
ponent ſaith, that it appears to him, by anothe r of the ſaid exhibits referi-ed to by 
the affidavit of the ſaid loſeph Hall and Peter Eaton, that at another like general 
aſſembly, holden in the ſaid common-hall, 0 1 the 15th day of June, in the _ 
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1694, before the ſaid Roger Whitley, e{q. mayor, and the citizens and commonalty 
of the ſaid city, the forty common-council of the ſaid city were elected, and that 
two a!dermen were choſen inftead of two other aldermen then deceaſed. And that 
at another like general aſſembly, holden in the ſaid common-hall, on the 25th day 
of September, 1694, before the ſaid mayor, citizens, and commonalty, Mr. 
Benjamin Critchley was elected into the office of alderman, in the place of the 
right honot rable Thomas Ear! Rivers, then late alderman, deceaſed. And that at 


another like general aſſembly, holden in the faid common-hall, on the 15th day of 


June, 1695, before the ſaid mayor, citizens, and commonalty, the forty common- 
council of the ſaid city were elected. And that at another like general aſſembly, 
holden on the gth day of September, 1695, before the ſaid mayor, citizens, and 
commonalty, Mr. Michael Johnſon was elected into the office of alderman, in the 
room of George Mainwaring, then late alderman, deceaſed. And this deponent 
faich, that it appears to him, by another of the ſaid exhibits, that at another aſſembly 
holden at the inner-pentice of the ſame city, on the 12th day of June, 1696, 
before the ſaid Roger Whitley, then mayor, and the aldermen and common- 
council-men of the faid city, a certain ordinance or bye-law was made, whereby 
it was ordered, that the 15th day of June, yearly, ſhould be the election day for the 
commons council of the ſaid :ity, unleſs it happened to be on a Sunday, and then 
the electiem to be on the day following. And it was at the ſaid aſſembly ordered, 
that all ſuch perſons as ſhould at any time thercafter be duly choſen of the com- 
mon- council of the faid city, and ſhould refule to ſerve in the ſaid office, ſhould 
be fined at the diſcretion of the ſail aſſembly, according to the antient cuſtom of 
the ſaid city and precedents in like caſes. And at the laid aftembly it was ordered, 
that in caſe the mayor of the ſaid city for the time being, ſhould find occaſion at 
any other time than upon the 15th day of June, to ſupply the vacancies of the 
aldermen or common-council, that then, and ſo often, he might call a common- 
hall at his pleaſure for that purpoſe. And this deponent faith, that it appears to 
him, by another of the ſaid exhibits, that at another aſſembly, holden at the ſaid 
inner-pentice, on the 15th day of October, 1696, before the {aid Roger Whitley, 
mayor, John Williams, elq. deputy recorder, the aldermen, and common-council 
of the ſame city, another ordinance or bye-law, for the better governing and 
regulating the election of the aldermen and common- council of the faid city, was 
unanimouſly eſtabliſhed and confirmed as follows: | 

iſt. That the conſtant day for the annual election of the common-council ſhould be 
the 15th day of June, but if it ſhould fall out to be on a Sunday, then the election 
to be on the 16th. ; | ng 

2d. That notice ſhould be given, yearly, at leaſt two days before the day of 

election, and a general aſſembly ſummened by the officers in their ſeveral diſtricts, 
giving notice to the warden and ſtewards of the ſeveral companies, and by poſting 
up intimation thercof in the uſual places, for the better minding the freemen of it. 

3d. That the aſſembly being met about ten of the clock, it being the antient 
privilege of the mayor to propoſe the queſtion in public meetings, (to avoid con- 
fuſion in their proceedings) he ſhould read, or cauſe the town-clerk to read, the 
names of the common- council gradually as they ſhould ſtand in the books, for the 
year then expired. | | 

4th. That, upon reading each name then in being, he ſhould put the queſtion, 
whether they would chuſe the ſame perſon to be of the common-council for the 
year enſuing, or ley him aſide. And in caſe the freemen ſhould not agree in the point, 
then to be determined by the majority of wotes, | 

sth. That then the vacancies (by death, rejection, or otherwiſe) being examined, 
the mayor ſhould propoſe others (one by one) to ſupply the defects; but if any c, 
Ge jo propoſed, ſhould not be approved of by the freeman, they might have liberty to name 
anther in competition with him, and to determine which of them ſbould be elected, by 
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th. That if it ſhould happen there ſhould be a vacarey of one or more (by 
death, or otherwiſe) in the common- council after the election and before the ex- 
piration of the year, then it might be lawful for the mayor to hold a general 
aſſembly in the uſual manner, to ſupply thoſe vacancies till the 15th day of June 
then next enſuing, when there muſi be a new election of the whole number. 
7th. That no common-conncil-man ſhould be put to any charge for his election 
or admiſſion, except officers fees, and to provide every one a bucket to quench firs 
at his firſt coming in. | | | 
8th. That no common-council-man ſo duly choſen by his fellow citizens for the 
good government of the city, according to their charters, ſhould refuſe to ſerve or 
abſent himſelf (but on neceflary occaſions) from their aſſemblies, upon pain of ſuch 
fines as might be inflicted by antient orders of aſſembly in that bchalt. 
gth. That if there ſhould be a vacancy of one or more aldermen, the mayor 
might at any time ſammon a general aſſembly, (giving the uſual notice as afore- 
ſaid.) And if the perſon propoſed by him to ſupply the defect ſhould not be ap- 
proved of by the freemen, they might propole another in competition with him, and 
the choice to be decided by a poll. | 
Toth. That every alderman upon his admiſſion in that quality and degree, 
ſhould give a piece of plate to the city. 
And this deponent faith, that the ſaid mayor and corporation are poſſeſſed of 
various antient pieces of plate, whereon, or on ſome of which, are engraved rhe 
names or initial letters of the reſpective donors thereof, as this deponent underſtands, 
all or moſt of which plate, as this deponent believes, is uſually exhibited at the 
public entertainments of the mayor of the ſaid city for the time being, where this 
deponent hath frequently ſeen them or. ſome of them. And this deponent faith, 
that by another of the ſaid exhibits it doth appear, that at a general aflembly, 
holden at the common-hall of the ſaid wa 7 on the 23d July, 1697, before Peter 
Bennett, eſq. then mayor; the citizens, and commonalty of the faid city, the forty 
* common-council-men were duly elected for the year then enſuing. And this de- 
ponent faith, that it doth appear by another of the ſaid exhibits, that at an aſſem- 
bly, holden in the common-hall, on the 12th October, in the year 1697, before 
the ſaid Peter Bennett; then mayor, the aldermen and common-council-men, a 
certain other ordinance or bye-law was made; wherein, after taking notice of the 
manner of election of the aldermen of the ſaid city then lately practiſed, by a poll 
of all the freemen, was found to be very tuinultuous and inconvenient, and con- 
trary to the antient zſage of the ſaid city; and allo taking notice of the ſaid or- 
dinance or bye-law of the 15th October then laſt ; it was therefore ordered, that 
the ſaid order of the ſaid 15th October, for the better governing and regulating the 
election of the aldermen and common-council of the ſaid city, ſhould be, and was 
thereby utterly abrogated and repealed to all intents and purpoſes. And it was 
thereby further ordered; that the mayor, aldermen, and common-council of the 
faid city, ſhould immediately proceed to ſupply all the vacant places of aldermen; 
by election of other fit perſons into the ſame places, in fuch manner as was uſed and 
practiſed - before the mayoralty of Roger Whitley, eſq. (Mr. deputy recorder and 
alderman Lloyd only diſſenting and proteſting againſt the election of aldermen by 
the ſaid common-council,) and that then the ſaid Mr. recorder and alderman Lloyd 
departed from the aftembly, whereupon Sir Thomas Groſvenor, then late one of 
the aldermen of the faid city, being called in, was by the ſaid aſſembly aach elefied 
and chyſen to be cone of the aldermen of the ſaid city in his former flation. And this 
deponent faith, it appears to him by an exhibit annexed or referred to by another 
affidavit of the ſaid Joſeph Hall, ſworn in or about the year 1733, and now re- 
maining in this honourable court, that at another aſſembly holden in the common - 
hall, on the 5th March, 1732, before George Johnſon, eſq. mayor; the recorder, 
aldermen, and common-council of the ſaid city, that Watkin Williams Wynne, 
elq. and Sir Robert Groſvenor, bart. were elected into the office of aldermen, in 
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the place and ſtead af two other aldermen then lately deceaſed 5 ac ercupon fa of 
the aldermen and two of the common: council preſent at ſuch ofembly, did Proteſt againſd 
any perſon being then elefed aladermen ot heræuiſe than by common-hall, alledging that the 
fame vas not avarranted by their charters. And it allo appears to this deponent by 
an oſlice- copy {now in his cuſtody) of the athdavit of Joſeph Davics, of the city 
of Cheſter, baker, aged g3 years, and {worn in or about 1733, and now remain- 
ing in this honourable eourt, that (amongtt other things) he had been for forty 
years then laſt paſt well acquainted with the conſtitution of the city of Cheſter, 
having been a freeman of the ſaid city for 37 years, or thereabouts, and having 
lived in the ſame almoſt ever tince ; and that the ſaid city had, during the tune 
aforeſaid, been governed by twenty-four aldermen and forty common-council-men, 
and that the faid Joſeph Davies had atways heard, and believed it to be true, that 
by the charter granted by king Charles the IId. to the ſaid city, (meaning, as this 
deponent believes, the faid charter of 16th Charles IId.) the ſaid aldcrmen and 
common. council-men were directed to be elected and choſen annually by the mayor, 
aldermen, common council men, and freemen of the ſaid city; and that when he 
the ſaid Joſeph Davies wvas firlt acquarnted with the conſiitution of the ſaid ig, and 
ewas made free thererf, and for ſome years after, the aldermen and common-council-men 
of the jaid city, avere elected and choſen by the mayor, aldermen, common-council-men, 
and freemen of the ſaid city, but that then of late years, notwithſtanding the former 
uſage ard the directions of the ſaid charter, the mayor, aldermen, and common-council- 
men of the ſaid city, not only omitted to make annual elections of aldermen and common- 
council-men of the ſaid city, but upon the death of any alderman or common-council-man 
F the faid city, took upon thenfelwves to nominate and appoint another perſon or perſons, 
to be alderman or common-council men of the ſaid city as they thought proper, in the 
rorm of the ferjen or perfons fo dying, exclufive of the freemen of the ſaid city, and 
without admitting or fuffcring them or any cf them to vote, or have any part or (hare 
in ſuch apprintment or nemination. And this deponent further faith, that it doth 
alſo appear to him, by an office copy (now in his cuſtody) of the affidavit of John 
Warrington, of the ſaid city of Cheſter, alderman, ſworn in or about the month 
of October, 1733, and now remaining in this honourable court, that he was well 
2cquainted with the conſtitution of the ſaid city of Cheſter, having lived in the 
dame about 70 years then laſt pall, and that the ſaid city had been, during the time 
atorejaid, governed by twenty-four aldermen and forty common-council-men, and 
that the ſaid John Warrington had frequently heard, and believed it to be true, 
that by the charter of the ſaia city, the allermen and common-counci! men anere directed, 
and ought te be elected and chiſen yearly by the refident freemen of the ſaid city, and that 
ſuch perſon or perſons ſo choſen an alderman or common-council-man of the faid 
city, ought to live and reſide within the ſaid city; and he the ſaid John Warring- 
ton further ſaid, by his ſaid affidavit, that the mayor, aldermen, and common- 
councu-men of the ſaid city, notwithſtanding ſuch direction of their ſaid charter, 
relating to the election of aldermen and common council-men of the ſaid city her 
of late years, upon the death of any alderman or common-council-man of the ſaid 
City, had taken upon themſclves, in council aſſembled, to nominate and elect, on 
the death of any alderman or common-council-man of the ſaid city, ſuch perſons 
aldermen or common-council-men for the ſaid city, as they in common-council 
aflombled thought proper to elect in the room of the perſon or perions ſo dying, 
without admitting the freemen of the aid city, reſiding in the ſame, to have any 
part or ſhare in ſuch choice. And this deponent (Peter Snow) further maketh 
oxh and faith, that he hath always underſtood, that the aldermen for the time 
being have for many years laſt paſt, been elected, in virtue of the bye-law, in that 
beh. If ſtated in the allidavit of the ſaid Philip Preſbury and others, and as a fur- 
ther ground for ſuch this deponent's belief, as well in that reſpect as allo touching 
tne intent and operation of the faid charter or letters patent of the 26th day of 
October, 4ti James IId. he this deponent Jays, that it appears to him, from an 

| | | | _ office-copy 
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oftice-copy of the record of an information in the nature of a quo warranto, ſon 
the motion for which information as this deponent believes, the athdavits of the 


aid Joſeph Ha!l, Peter Eaton, Joſeph Davies, and John Warrington herein before 


mentioned and referred to, or ſome of them, were made and filed) brought in this 


| honourable court in or as of Hilary term, in the 7th year of the reign of his late 


majeſty king George the IId. by James Burrow, eſq. the tlren coroner and at- 
torney of the ſaid lord the king, againſt George Johnion, then late mayor of the 
ſaid city, Robert Pigot, and nine other aldermen of the ſaid city, and Nathan 
Wright, and ſeventeen others of the common-council-men of the ſaid city, to ſhew 
by what authority they claimed in ſuch reſpective rights as aforeſaid, to ute and 
exerciſe the liberty, privilege, and franchile, of nominating, electing, and chooſing 
aldermen of the id city, excluſive of the freemen of the ſaid city, that the ſaid 
defendants in their plea, did ſet out ſo much of the ſaid charter or letters patent of 
king Henry the. VIIth. as reſpected the election of mayor, aldermen, common- 
council, and ſheriifs of the ſaid city, as or to the effect ſtated in the affidavit of the 
ſaid Philip Preſbury, and that the ſame charter or letters patent were duly accepted 
by the citizens and commonalty of the ſaid city: And that by virtue of a certain 
bye-law, bearing date the 2oth day of April, in the 1oth year of king Henry the 
VIIIth. (not then extant in writing) being, as this deponent apprehends, the ſame 
bye-law, touching the election of aldermen as ſtated in the affidavit of the ſaid, 


Philip Preſbury and others, they the ſaid defendants did uſe and exerciſe the liberty, 


privilege, and franchiſe, of nominating, electing, and chooling aldermen of the 


the ſaid city, excluſive of the freemen of the ſaid city. And this deponent further 


faith, that it appears. to him, from two ſeveral records of nifi prias, which this de- 
ponent. lately inſpected in the crown-office of this honourable court, that two other 
teveral informations, in the nature of quo warranto, were brought in this honoura - 
ble court in or as of Hilary term, in the faid 7th year of the reign of king George, 
the IId. by the ſaid coroner and attorney of the ſaid lord the king, one of which 
was again the ſaid Watkin Williams Wynne, efq. and the other againft Peter 
Ellames, eſq. (both fince deceaſed) to ſhew by what authority they reſpectively 
claimed to be aldermen of the ſaid city, and to have, uſe and enjoy all the liberties, 
privileges, and franchiſes to the office of au alderman of the ſaid city belonging, 
to which they the ſaid defendants laſt mentioned, by their reſpective pleas, did 
ſeverally ſet out the faid letters patent of the ſaid king Henry the VIIth. and the 
ſaid bye-law, as or to the effect as ſtated in the plea of the ſaid George Johnſon 
and others: And that they the faid defendants were duly elected and preferred reſpec- 
tively into the ſaid office of aldermen, by the mayor and major part of the alder- 
men and common-council of the ſaid city, in the common-hall of the ſaid city, 


in due manner aſſembled, in purſuance and by virtue of the ſaid ordinance or bye- 
law. And this deponent faith, that the ſaid information againft the ſaid George 


Johnſon and others, appears by the ſaid office-copy of ſuch record, to have been 
tried on the 28th day of March, in the 8th ycar of the reign of his ſaid late ma- 
jeſty king George the IId. before the honourable John Verney, eſq. (then chief 
juſtice of Cheſtcr) and a ſpecial jury of the faid county, upon which trial it ap- 

p-ars to this deponent, (amongſt other things) that the ſaid ordinance or bye-law was 
guy fund to hade been inade as lated by the plea of the fan defendants Geor ge Johnſon 


aud others: and that the ſame ordinance or bye- law did then remain in force, as the ſaid 


defendants had alfa by their ſaid plea alledged : And it was alſo found by the ſaid werdia, 
that the faid mayor and citizens did not accept and agree to the ſaid charter or letters 
patent of the 16th king Charles the 11d. and that the ſaid mayor and citizess did not 
conform thereto, And this deponent maketh oath and faith, that he hath lately diſ- 
covered in an antient manuſcript book, marked No. 1989, now remaining in the 
Britiſh Muſeum, amongſt the Harleian manuſcripts, and appearing to be part of 
the collection of Randle Holme, (who was, as this deponent hath heard and believes, 
leretofore mayor of the faid city) of certain orders of aſſembly reſpecting the ſaid 
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mayor and corporation, that at a common-hall, holden on the I 2th day of October, 
in the 6th year of the reign of king Edward the VIch. during the mayoralty of 
Thomas Smyth, a certain ordinance or bye-law was made,“ Whereby it was or- 
« dered, that rone of the forty” (meaning, as this deponent apprehends, the 
forty common-council-men of the ſaid city) “ ſhould be choſen but by the whole 


« houſe,” (meaning, as this deponent apprehends, the aſſembly of the ſaid mayor, 


aldermen, and common- council) - and not by the mayor.” And therefore this 
deponent doth verily believe, that the vacancies for the time being, by death or re- 


moval of the common-council-men of the ſaid city, have been ſupplied by the 
mayor, aldermen, and common-council-nen in council aſſembled, in excluſion of 
rhe citizens of the ſaid city, in virtue of the {aid ordinance or bye-law laſt men- 
tioned, or ſome other to ſuch or the like effect: And not in purſuance of the ſaid 
letters patent of the 37th of king Charles the IId. And, as a further ground for 
ſuch this deponent's apprehenſion and belief, he faith, that it doth appear to him 
by ſuch affidavit of the faia Mr. William Hall, that the uſage of electing aldermen 
and common-council-men of the ſaid city in the aſſemblies of the common-council 
thereof, excluſive of the freemen or citizens at large, had prevailed for fifty years 
and upwards, preceding the granting of the ſaid letters patent laſt mentioned. 
And this deponent faith, that as well for the reaſons laſt herein before ſet forth, as 


alſo for thoſe herein after mentioned, he doth verily believe, that the ſaid charter or ? 


letters patent of the ſaid king Henry the VIIch. ſo far as the ſame was impeached 
Ir affected, (if fo they were) by ſuch firſt mentioned judgment in quo warranto, 
and by ſuch ſubſequent charter of the 37m of Charles the IId. were revived and 
reſtored, or intended fo to be. For this deponent faith, that it appears to him from 
the printed journals cf the honourable the houſe of commons, bearing date the 2d 
day of February, in the 21ſt year of the reign of king George the IId. reſpecting 
the right of the citizens of the ſaid city of Cheſter, to vote in the election for 
members to ſerve in parliament for the ſaid city, that the ſaid charter or letters 
patent of the ſaid king Henry the VIth. (which in ſuch journal is called the eriginal 
charter) was produced before the faid honourable houſe, and that part thereof was 
read, in order to prove Hat be right of electing the mayor and ſeueral other officers of 
the ſaid city, was, by the ſaid charter, weſted in the citizens commorant within the ſaid 
city: And that commorant citizens only were eligible into thoſe offices. And this 
deponent faith, that it doth in like manner appear, that certain letters patent of 
her late majeſty queen Elizabeth, which this deponent believes were the ſame as 
mentioned in the affidavit of the ſaid Philip Preſbury and others, were then alſo 
produced; and hat ſo much of the ſaid letters patent as confirms the ſaid charter 
of king Henry the VIIch. was allo read, and that ſeyeral entries from a public 
book, containing the acts of the mayor, aldermen, and common-council of the 
ſaid city, were alſo ' xr park and read. And this deponent faith, that it alſo ap- 
aid printed journals, dated the gth day of the ſame month of 

ebruary, that the houſe did, in conſequence of ſuch charters and of other evi- 
dence alſo produced and read, come to the following reſolution reſpecting the 
clection of citizens to ſerve in parliament for the ſaid city, (that is to ſay) © That 
the right of election of citizens to ſerve in parliament for the city of Cheſter, 1s 
& in the mayor, aldermen, and common-council of the ſaid city, and in ſuch of 


the freemen of the ſaid city not receiving alms as ſhall have been commorant 


within the ſaid city, or the liberties thereof, for the {pace of one whole year 
next before the election of citizens to ſerve in parliament for the ſaid city. 
And this deponent faith, that no mention whatſoever is made in the ſaid journals 
referred to by this deponent, of the ſaid charter of the 37th of Charles the IId. 
And this deponent faith, that he doth verily believe, that the ſaid ſeveral charters 
of king Henry the VIIth. and of quzen Elizabeth, and alſo the ſaid public book of 
Sorporation acts, were ſeverally produged from the treaſury of the {aid mayor and 


' $®poration, and that the ſame have cver ſince remained, and now are, in their 


Ly 


tuſtody, from all which, and from other evidences and documents now in thein 
cuſtody, it will appear, as this deponent verily believes, that the ſaid mayor and 
eorppration, not only at the time of ſuch production of the ſaid charter of Henry the 
VIIth. but alſo long before, as alſo ever ſince, were acting, and ſtill act, as a body 
politic and corporate under the ſame charter of king Henry the VUrh. ſo confirmed 
by queen Elizabeth ; and that they were, and are ſtill, ſo acting, this deponent is 
the more inclined to believe, by reaſon that it appears to this deponent, that in an 
act of parliament paſſed in the 26th year of the reign of king George the IId. 
chap. 34th, a clauſe was inſerted for altering the annual meeting and aflembly of 
the citizens of the ſaid city, for the election of the mayor, ſheriffs, treaſurers, 
coroners, and leavelookers, from the Friday next after the feafl of St. Dennis, to 
the Friday next after the 2oth day of October in every year, and not before.— 
Whereas this deponent ſaith, that it appears to him by the zd and 7th items of the 
ſaid paper of heads, reterred to 1 the ſaid warrant of the ſaid 21ſt day of Novem- 
ber, 1684, (on which, as this deponent believes, the ſaid charter of the 37th of 
king Charles the IId. if paſſed, was founded) that the annual election of the mayor 
and ſheriffs of the faid city, was appointed to be holden on the Friday next after 
St. Dioniſius's day, or within one month after. And therefore this deponent ſub- 
mits to this honourable court, that had the ſaid charter of the 37th of Charles 
the IId. been accepted by the commonalty of the ſaid city, the ſaid mayor and 
Jheritfs might have been elected at any time within one month after the ſaid frall day 
of St. Dioniſius, without the aid of ſuch clauſe in the ſaid act of parliament, which, 
as this deponent believes, was inſerted at the inſtance or with the conſent of the 
faid mayor and citizens, or of the ſaid mayor, aldermen, and common-council in 
council aſſembled. And therefore this deponent faith, that he doth verily believe, 
that the ſaid charter of the 37th year of the reign of king Charles the IId. ſo far 
as reſpects the election of mayor, aldermęn, and common-council men of the ſaid 
city, was not accepted by the commonalty or citizens at large. And this deponent 
ſaith, that for greater certainty as to the contents of the ſeveral charters, muniments, 
records, and papers herein before ſet forth, and left this deponent ſhould have miſ- 
underſtood or miſ-tranſlated any of the words or the meaning of any exprethon therein 
contained, this deponent craves leave to refer to the ſaid ſeveral charters, muni- 
ments, records, and papers; and alſo to ſuch copies thereof now in this depo- 
nent's cuſtody. * ls a | ED 7 | | 
Sworn at the city of Cheſter, the 2 iſt day 0 5 
of April, in the year of our lord 1785, T. FLUITT, a commiſſioner, &c. 
before me, „ 8 ' þ " | + 


SECOND MOTION 1y ru COURT or KING's-BENCH. 


28th April, 1785, 


- Cheſter. Motion by Mr. W110y for leave ta file an information in nature of a 
23 ' ©. quo. warranto, againſt Thomas Amery, as alderman. 


CNN the laſt application we ſtated the charter of Henry VIIth. and on ſhew- 
AF ing cauſe, they produced a charter of Charles IId. authorifing the preſent 
mode of election. a | | ; | 

We have made a full enquiry into this charter; we find it never was accepted, 
or if it had, it was ſuperſeded by the charter of James IId. called the charter of 
reſtoration. * e 8 | | 1 | 

: The heads of this charter of Charles IId. have been found in the privy coun- 
cil records; none of its regulations have been followed ſince, but the mode of 
election of aldermen and common-cauncil-men, Which had exiſted before the 
charter, and not in conſequencg of it. CC 7 
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„ SECOND n Is THE KING's-BENCEH. 


Thie charter was given in conſequence - the judgment in quo warranto 
given agat inſt the corporation, which we find was a hn judgment; and the giving 
them lands by the charter, docs not import chile acceptance of it, becauſe the cor- 
poration being conitdercd as diſſolved, they could not take the lands without the 
new charter. 

Ts charter gives the king a power of removing the mayor, aldermen, Kc. 
at his ple ure. James IId. in a charter ſubſequent to this, reſcrved to himſelf the 


1 


fame power; but afterwards „ juſt before he left the kingdom, he gave a new char- 
ter confi: ming the antient privileges in the lame manner as if the judgment in quo 
warranto had never been given. 

In 1733. on application for informations in quo warranto againſt the cor- 
poration, tſiey ſet up a byc-law, authoriſing the preſent mode of election. 

Lord Hizpwic:s, on that application, was of opinion, that if the charters 
2450 Charles IId. and ath 8 IId. were : ſubſiſting charters, they would ſuper- 
ſede the charter 15th Charles IId. but ſaid, the charters of thoſe times had never 
been countenanced in Weltm niter-hall, and he would not give an opinion in ſup- 
port ot them unleſs uniformly afted under ever ſince. | 

In 1692, 3, 4, and 5, cleftions of aldermen and common-council-men were 
by the citizens at large. 

In 1608 a bwe-lu was made, that the dation ſhouid again be by the ſelect 
body; from that time till 1732, they went on with that mode of election; in 

733 the court was of EE, that the charter of 37th Charles IId. was not ac- 
cepted, and made the rule abſolute for an information in quo warranto. 

Mr. Juſtice Burr. _— hat became of that information ? 

Mr. Witsox. The jury found there were ſuch bye-laws. 

Mr. Juſtice Butters. In the pleadings upon that information what notice was 
taken of the charter of Charles IId? : 

Mr. Witson. None at all. In the plea they only ſtate bye-laws that were 
chen loſt ; on the exiſtence of thoſe bye-laws en i{fue was taken ; ; the jury found 
that Ee Md been made. 

„ of Maxsriglp ' Was the charter our - only ground for diſcharging the rule? 

Mr, WII son. Yes. 

Mr. Juſtice Bute, (who had read Mr. Mafterman's note*) Lord Hardwicke 
ſeems to have given . icvere blow to thoſe two ER of Charles IId. and 
James IId. : | : | 

E. of MaxSs FIELD. To be ure, all the charters of that time have been ex- 
pioded nee, unte!; there was clear cvidence of acceptance. — Take a rule to ſhew 
Cauic. 

Mr. Toppixo moved for an information againſt John Monk, as a common= 
council-man. 

Cousr. Take a rule to ſhew, cauſe, 

Mr. WitsoN movcd for a rule to inſpect the corporation- books. 

F. of MansFIELD. That is of courle: 

1e. Topping moved that the town-clerk might attend with the charter of 
C:ries IId. as he was ordered in 1722, the charter not wanne inrolled. 


JI 
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E. of 2 W̃ANS FIELD. I'here is uo occafion. 

ARGUMENTS on Tus RU LFS ro INFORMATIONS BEING MADE 
ABSOLUTE. 

May Zoth, 1785. 


CIR Tnoues Davexrorr. In this caſ2 of the King and Thomas Amery, 
1am to hey: your lordihips cauſe againſt theſe rules, which are to call upon 
Mr. Amery to they by what auchority he claims to be an alderman of the city of 
Cheſter, and on Mr. Monk, to ſhew by hat authority he claims to be a common- 
COUNCIi-Man ol the lame place. | | With 
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KULES MADE ABSOLUTE. 23 


With regard to the affidavits on which theſc rules were obtained, except that 
of Mr. Snow, none, that I can ſec, have any relation at all to the matter in 
queſtion 3 and with reſpect to that, it conſiſts of twenty half ſneets of paper. 
I wauld not wilh to have them read, unleſs we ſhould differ upon ſome particular 
facts, if io, they mult be read to the court. It is not intelligible to me whether 
he means by this allidavit to ſay, that neither the charter of 37ch Charles IId. or 
the 4th james IId. were accepted, or whether eicher of them was acecepted. 

Mr. WILsod. We ſay that neither was accepted. 

Sir Tuouas DavexeorRT. Neither my lords If that is the ground upon 
which my learned friend goes, to be ſure a'great deal more than one half of this 
affidavit is nothing to the purpoſe, for it might have been [tated in one line, 
That they have acted under the charter of the 2 1ſt Henry VIIth. (the only char- 
ter in bcing) which is the rule of the corporation to this day. I want to know 
whether that is what my learned friend means to argue: I want to know whether am 
to argue upon tlie charter of Charles as a charter you admit to be accepted, (ipearing 
to Mr. Wilton) or to throw it out of the way as if it never was accepted: Do you 
mean to ſay neither the charter of Charics IId. or jayges IId. were accepted? J 
want to underſtand the affidavit ; does that mean they were not accepted? I proteſt 
1 cannot tell. g 

Mr. Sxvow. I cannot determine. | 

Sir Troxas Davexeor'r. The gentleman who made the aftiidavit cannat tell! 
Now, what is it you mean by your atlidayit ? 

Mr. Sxow. LI mean to give an account of fatls. | 
Mr. Wirson. My lords, when our firſt application was made, neither of theſe 


charters was taken notice of. That application was made in a ſhort way, and then 


they came upon us with this charter of Charles IId. by ſurpriſe, Rating ſome of 
thoſe facts that look like an accepfanes, The charter was granted but two days 
before the king's death. Hall did not ſwear that he believed it was accepted, but 
he ſwore to ſome facts which looked like an acceptance, on which the rule was 
diſcharged. Upon looking farther, it has been found from the minutes taken by 
Mr. Maſterman, that this charter had been diſcuſſed upon a former occaſion, and 
according to Lord Hardwicke's opinion, that there was no pretence to ſay that 
that charter, or any other of the charters about that time, had been accepted. 
Upon this, Mr. Snow was adviſed to ſtate the facts before your lordſhips and apply 
again, the diſcharge of the former rule being obtained by ſurpriſe. Mr. Snow has 
{tated the charter of Charles IId. and thoſe reaſons which induced him to believe, 
and thoſe facts from which he colle&s, that the charter was never accepted; and 
he has ſtated the ſubſequent charter of James IId. which he lays before the court, 
becauſe it was found ſince the former application, and which charter, if it is any 
thing, is merely a reſtitution of the original conſtitution of Harry V Hth. They 
actcd under the charter of Henry VIIth. till the latter part of the rcign of Charles 
IId. then there was a judgment againſt the corporation ſeizing it into the king's 
hands. This new charter of Charles IId. granted to the citizens of Cheſter, was 
forced upon them, and they never accepted it at all. Towards the latter end of 
the reign of James IId. a proclamation was iſſued by him, doing away all theſe 
charters, reſcinding the judgment, and granting charters of reſtitution to ſuch 
corporations as had final judgments againſt them; and amongſt thoſe it was ſup- 


poſed the corporation of Cheſter was one, and therefore that charter of reſtitution 


by James IId. to the corporation of Cheſter was granted. I am inclined to think 
1 can ſatisfy your lordſhips that none of the charters granted ſubſequent to the 
judgments. of ouſter were ever accepted. And in truth they were void, becauſe 
the judgments of ouſter upon which they procceded were illegal ; and, upon the 


- fuppolition that the corporation was diflolved by that judgment of ouſler the char- 


ter was granted. We ſay it had not that effect, but that the corporation Rood 


preciſely after that illegal judgment as it had done before, and of courſe they ſtill 
act under the charter of Henry VIIch. 8 
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5: RULES MADE ABSOLUTE. 
Mr. Juſtice BuLlLtErn. What became of that caſe of the king and John(Gn; 
nally ; | 


Mr. W1r.son. That went upon a bye-law. There was a verdict finding that 
there was ſuch a bye-law, but nothing farther was ever done. The parties were 
tired of the expence, and there was an end of it. | ; 

Mr. Bower. My lords, the charter of the 16th Charles IId. is another cir- 
cumſtance. The jury found the charter of the 16th Charles IId. (which your 
lordſhips will find was the only charter then before the court) was never accepted. 

Mr. Juſtice BuLLEx. I have a copy of lord Hardwicke's opinion; it was upon 
granting an information. In that caſe the court did certainly give a pretty ſtrong 
opinion that neither the charter of Charles or James IId. ſhould have any effect. 


They ſay (the paſſage of lord Hardwicke is very ſtrong) *The charters granted 


about this time never received any countenance in Weſtminſter-hall, and I will 
never give any opinion in fupport of them, unleſs the ſtrongeſt evidence in the 
world is laid before the court of their being accepted and acted under uniformly 


ever ſince.” 3 a 
Sir Tüouas Davexeazr. I want to know whether theſe two charters are now 


out of the way. 


Mr. Juſtice Bur1trx. They treat them as fuch.  _ 5 

Sir Tuouas Davrxroxr. Then if they underſtand them fo, I perhaps may 
have an anſwer; at preſent I am not apprized of it. If I underſtand the ap- 
plication at preſent it is this, for Mr. Amery to ſhew by what authority he claims 
to be an alderman, and they ſtate his election to have been by the mayor, aldermen, 
and common-council: Amery was elected ten or eleven years ago, and he has 
enjoyed his office ever ſince. This is followed by another againſt a Mr. Monk, to 
ſhew by what authority he claims to be one of the common-council. That, I ap- 
prehend, will meet with the fame fate as the alderman, to be ſure they will de- 
pend cach upon ſeparate arguments, but a great part will go to both. The ground 
for both is, that by the charter of the 21ſt Henry the VIIth. there is a proviſion 
that the avhole of the corporation, viz. the mayor, citizens, and commonalty, or 
the majority of them, may proceed every year to the election of aldermen and 
common-council. My lords, from the 21ſt Henry VIIth. till Eaſter term, 1785, 
there never has been ſuch an election (a) except for four years, from the year 1693 
to 1697. And if lord Hardwicke ſuppoſed the times about which theſe charters 
were granted were troubleſome, I think the court will ſee enough in this affidavit 


to find that from 1693 to 1697, after the revolution, there were as troubleſome 


times in this corporation as ever exiſted, and indeed more fo. But, my lords, 
except from the year 1693 to 1697, there never was an inſtance from the 211: 
Henry VIIth. to this day; ſo that for a century or more antecedent to 1693, no 
ſuch election as is contended for was ever had. And it is now a period of 88 years 
fince the year 1697, the terminating year, in which this kind of diſpute met with 
its laſt ſtage and was flung out. Then I take the rule of the court to be this; 
though they would not permit uſages directly contrary to an expreſs charter to pre- 
vail in the teeth of it, yet they would always incline to adhere to any uſage, ſo 
long, and with ſo little interruption as that which I have mentioned, if it has a 
reference to ſomething that will ſupport it. The court will not go out of their 
way to throw out charters that will ſupport the ſubſequent uſage. A great part of 
this affidavit does go at leaſt to ſhew the acceptance of the charter of James IId. 
which the witneſs calls “ a charter of reſtitution.” Now they ſay the corporation 
wanted no reſtitution. Then to be ſure whether it was a reſtoration or reſtitution, 
or whatcver it was, 1t cannot alter the caſe. But the queſtion is, whether it was 
or was not accepted? I take it to be an undoubted fact, that from 21ſt Henry 
VIIch. to the time of the judgment in quo warranto, there is not an inſtance of 
an election but in the way in which Amery was choſen, namely, by the mayor, 
aldermen, and common-council, in common-council aſſembled. Upon vacancies, 


by 


(% Ball was elected an alderman by the citizens in the reign of queen Elizabeth. 


e 
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by death of the antecedent aldermen, and no other being elected in the'room of 
him or them ſo dying, there may have becn an clection by the -205o/e body; bus 


there, never was an annual election. | 
My lords, in 35th Charles IId. there was a judgment of ouſter againſt this cor- 


. poration, which is done away by nothing that I know of; and that makes an end 


of the corporation, if the judgment is in force. Whether my learned friend means 
to ſay that or not, I do not know, becauſe he applics on the part of ſome diſcon- 
tented members of the corporation, and there are none of any ſort if that judgment 
be 2 good one: it cannot be controverted, unleſs that judgment has been vacated 


cither in fact, upon record, or by ſomething equal to ſetting it aſide and totally 


getting rid of it. The proclamation goes decidedly to this point: — Thoſe againit 
whom thoſe judgments have not been entered, the proclamation of the king releaſes 
at once all the. proceedings which were not entered up in final judgment. 

But as to thoſe againit whom final judgment is given, and entered upon record, 
they ſhall have a new charter of reſtitution, reſtoring them, either with the addi- 
tion of ſome new matters in their corporation, or a dry charter of reſtitution to all 
the old rights as is inſiſted upon here. With' reſpec to the judgment itſelf, there 
is an entry on record of this final judgment, and an award of a writ of ſeizure for 
taking away all the rights of the corporation, and taking into the king's hands, 
their franchiſes, and every thing elſe, which would make a compleat end of the cor- 
poration. Then my lords, it is zz proof, the people of Cheſter thought the corpo- 
ration was diſſolved, for the charter was granted in order to re/tore them again. 


Charles the IId. in the 37th of his reign, names a new mayor, a recorder, 24 al- 


dermen, 40 common-council-men, ſheriffs, a town-clerk, coroners, clerk of the 
market, mace-bcarer, {word-bearer, yeoman, and cryer ; ſo that there was every 
individual perſon appointed that were neceſlary to make officers of this cor- 
poration. And we have an account of the mayor acting, the 24 aldermen acting, 
the 40 common-council-men acting: —all the other officers appointed are to be 
found acting in the ſucceſſive years, with the elections of other annual officers, ap- 
pointed only by the aldermen and common-council, for thoſe four or hve years that 
intervened between 37th Charles IId. and the 4th James IId. | 

My lords, there is a power in this charter of Charles IId, to remove any alder- 
man or aldermen, or any common-council-man or common-council-men as the king 
ſhould think fit, at his pleaſure, under his ſeal. My lords, king James IId. in the 
the 4th year of his reign, arter the proclamation I allude to, puts the corporations, 
againſt whom no judgment was had, in the ſtate they ſtood in before, without 
the neceſſity of a new charter. Now this is recited (3) by king James in the 
charter of the 4th of his reign, thus, That under the power given to the king 
and his ſucceſſors, king James removes 19 or 20 aldermen, and about 29 or 30 
common-councit-men, leaving the others unremoved, then adding to them as under 
the power of amotion, and putting in others. It is proved, that they acted during 
their lives, and died in their offices to which they were appointed, and there were 
ſucceſſive elections from that time to this, except the one J am going to ſtate ; then 
your lordſhips ſce here are two charters reviving this corporation, and that the 
charter of James IId. recites the charter of Charles IId.“ | 

Mr. Juſtice BuLLER. No. | 

Sir Tomas DavenPeoRT. Yes, it docs. I have the charter in court. I know 
the gentlemen have repreſented it, or rather miſrepreſented all that part, ſinking 
tuch part of the charter as was material, and bringing forward what was not fo 
matcrial. I fay it rechtes what I am mentioning, the power reſerved to Charles IId. 

Mr. juſtice BULLER. A great part of the argument in the king and Johnſon, 
goes upon the ground that James IId. takes no notice of the charter of Charles IId. 

E Sir 


7 * . . 4 . * 5 . . — | o 
45 Sir Thomas, in this and the ſucceeding aſſertions to this purpoſe, ſeems to have miſtake: 


che charter 151i) Sept. 4th ſames IId. which really does recite the power of amoval, for che fell. 


tation charter, dated 20th Oct, wherein the charter of Charles is not once mcntivacd, 
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gie Taomas DavexeorT, I fake the whole upon it: the removing power which 
king James exerciſed, is recited to be under the charter of Charles IId. a 

Mr. Juttcz BuLLEeR. There is a wide difference, Sir Thomas, between reciting, 
a mower of amoval as part of the conſtitution of the city of Cheſter, and reciting 
the CHATS er 1tfelt containing ſuch a power. 

Sir "I'HOMAS DavexyoRrr. Your lord hip will underſtand me ſtating the power 
of amoval, not merely as being the power of removing whenever the crown pleaſed, 
but that the . er of James ſtates it as the power reterved by the charter of Charles 
Tid. co nome, rae that 3 the IId. had that power reſerv ed. 

Mr. juſtice Burr ER. It 15 very ext: raordinary to be 10; have you, got a copy of. 


SG 


it? 1 know it does not, as l 5 read the affidavits, at leaſt as J underſtand them. 
Mr. Toprixc. The charter of James does not recite the charter of Charles in 
any part, much leſs the power of amovel which Sir Thomas Davenport ſpeaks of. 

Dir Punones DavexrorT, Then my lords I ſtate it upon my credit it was as I 
uv. James 114. exerciſes this power as referring to the reſervation of that power 
by the 3-th Charles IId. There is an order of council (c) under which the charter 
was made. My lords, the order of council authorized this charter to iſſue ; it re- 
ches the power of Charles IId. to remove. L wiſh they would read that part; turn 
to that order, I want to read it. 

Mr. Cowezr. The order of council js, “ His majeſty being graciouſly pleaſed, 
&c. notwithitanding the judgment and procceaings againſt them by an information 
in the nature of a quo warranto in the king's-bench, 1n the reign of king Charles 

2 IId. of bleſſed memory, &c.“ 

r. Juſtice Burt cr. You arc reading, the order of council now ? 

Mr. Cowrzr. Yes, upon which the charter was made. 

Mr. Juſtice BULLtn. I; docs not contradict what was faid to be taken for 
granted by all the judges in the king and Johnſon: there is not a word about the 

Charter of Charles IId. it recites the 514 charter from the beginning, then it in- 
corporates them and grants ſuch and ſuch privileges. There 1s no ſuc" thing in this. 

Mr. Cowyer. Lord Hardwicke conſiders this charter of Charles IId. as an en- 

ire {ccret from them; now it was manifeſtly known and adverted to. 

Mr. Juſtice BuLLeR. 'That is one thing, and yet it ſtands totally uncontra- 
dicted. It; might be known to thoſe ep for the cr own: that order of coun- 
cil prove es it, it does not follow that it was known to the citizens of Cheſter. 

BEE £ & HOM7.5 DAVENPOT { after uri 75 over the aff. dawit.) An affidavit is made 
on the part of Mr. Snow. Now I] will read what he favs: „ This deponent faith, 
It appears to him, that his late majeſty king James did, by the order of council held 

0 r, recite, that whereas by the charter granted to the city of Cheſter, 

meaning, as he believes the ſaid charter of 2 37th Charles II. This is the affidavit 
Of - | Show. Now the counſel have döntte this charter of James IId. hav- 
relation to the charter of Charles II. He ſwears he is a citizen of Cheſter; 
n» alderman or commons council-man. Citizen of Cheſter! Mr. Snow, the 8 
Je:rned citizen, is himſelf of opinion and ſwears, he believes the charter of 
Caries IId. was that to which the charter of James IId. referred. It is clear 
b:vond all polublity of c JU it was the charter he reſers to. The officers ap- 
pointed Þy_that charter and their removel afterwards prove it; ſo that if it talks of 
re 325 the power of removing thoſe created by the late charter (and that it docs 


C 


ſo Where can be the . and of putting others | 5 their room, that reſervation 
ha! no exifence but under the charter of Charles TI James appoints 20 inſtesd 
o. the 24 aldermen, and 18 or 19 inftcad of the 40 common- council, and with-'1t 
t Ling thoſe mat remained under the 37 Charles II. fo that there was not the full 
a nount of them. That which Mr. Snow wears, is right in that reference to the 
charter of the 37h Charles II, the only thing which he ſcems to have had a clear 
| | apprchenſion 
(ec) The order of council under which tl: e charter of reſtifutizn by James II, was made, which 
recites the power of anioval, though che cha. For ee does not. 


0 
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— 


| apprehenſion about, and then what I ſtate is Jemoniflxation itſelf ; that if king James 
- meant to make them what they have been ſince, 24 Ade and 40 common- 

coungil, he mult have lett ſo many common-counctl as would make the 40, added 

to his own that he appointed, and ſo many aldermen as would make 24, added to 

1 his own, who had no other exiſtence but by the charter of Charles IId.“ (4 

- With regard to the other obſcrvation, in proceeding to the election of ade rmen in 

| te places of thoſe dying from the year 1685 or 1686, to 1693, then a Mr. Roger 


r 


7 
3 Whitley is choſen, who had been left out and omitted before. 
Mr. Juſtice BuLLER., How many were there by the charter of Heng VII. ? 

C Sir Taouas DavexporT. Forty common-council, and 24 aldermen ; ſo that 
: if king James reſtoring the charter, left ſo many aldermen as made 19 or 20, and 
1 as many common-counc!l-men as made 29 or 30, then he muſt refer to the whole 
? of thoſe created by Charles IId. not turned out by James IId. but remaining ſo till 
1 their death, and the vacancies were filled up then, as appears by the corporation 
r books. Then this charter of Charles IId. grants to them duties. There is the 
r murage-duty which 1s conſiderable, which was then vetted in the crown, and never 
- before in the corporation (e) for the purpoſe of keeping up their walls, which is a 
5 conſiderable expence annually; and in the courſe of eight, nine, or ten years, a 

very conſiderable expence. That murage-duty was never granted till the charter 
5 of Charles IId.: it never exiſted but by that, and it has been continued from that 
= day to this, and then- there was a fair that never exiſted but by the charter of 
8 Charles II. which was held every year after this charter, and from that day to this, 

There was not a fair under any of the antient charters, uſages reſpecting their 

rights or otherwiſe, for they never had ſuch a fair before, that appears to a demon- 

Rration, for there is an order of council reſpecting the glove, which 1s a fign of all 
r FF their old fairs; upon a queſtion whether it ſhould be held out as a ſignal Tor their 
2 new fair, it was reſolved it ſhould, and that is the ſame ſignal that ferved for all 
= = their antient fairs. Then there is a grant of conſiderable value under this charter \, 
of Charles II. and without it they had no title at all to very conſiderable eſtates, 
= lands and tenements, belonging to a hoſpital of St. John in Cheſter, which have 

deen enjoyed from that time to this, to which they had never any previous title (/ 
. but their fubſequent title did not commence till the expiration of the former grant, 
5 5 "ng that was then in private hands. They entered into poſſeſſion in 1702. The 
Sy rant I am ſpeaking of is a very conſiderable eſtate in the poſleſhon of the eorpora- : 
e * don erer lee the death of Roger Whitley, who died in i698. Upon his death, 
, lady Manwaring was applied to as the repreſentative of Whitley, and the delivered u P 
4 the old grant and all the title deeds to that eſtate, and they had no.other title but from 
. that charter of Charles IId. Indeed, James IId. throughout in part confirms it. Now 
15 this alidavit of Mr. Snow leaves out all that, in bis account of the charters of 
A Charles IId. and james IId. but James IId. recites the ſame power as Charles IId. 
: had granted, in theſe words: That as often as an alderman ſhall die or be 
i amoy ed, the mayor, the reſt of the aldermen and common- council, may clect one 
of . man to be an alderman in his place, and as often as a common - 
15 ouncii-man fhall die or be removed, the mayor, ald. ermen, and the reſt of the com- 
. mon- council, or the greater part of them, may elect one of the citizens to he common- 
- counctl- man, | in the place of nim ſo dead or removed. (2) Then the charter of James 
>= IId. favs, the mayor, recorder, ſheriffs and common-council of the city of Cheiter, 
= al! clect others into the places of the aldermen and common-counci], in the room 
1 of thoſe then Vacant, in {uch like manner as the aldermen, ſheriffs, and common 
i council, Kc. were cleeted, and they ſhould have the fame power as before, ſo that ; 
11 either of theſe charters of Charics or James would preſerve Mr. PN ade. ; 
10 E 2 | The 
ar n 64) 1 this ſeems to have proceeded from a coufuſion of . upon the two charters of 
zn ames IId 
(e) This is not fact; ; it is 3 grant ed by the charter of Henry VIIth. 

* 2 Theſe lands had bcen vetted in the corporation by a charter from Oliver Cromwell. 


-) Here Sir Thomas plainly refers to the una ccepted charter of the 15th of September, 4th 
Jan II. aud vet, in the next lentence, as plainly fpeaks of tlie charter of reſtitution, 


3 


* 


col; PS ©; x 1 * 


IR N 
Sr he) 


325 
* 


oy: 
Ws } = 
<M SIS 


n 


. M? 


4 
„ 
* 
3 


8 


28 | SULES MADE ABSOLUTE. 
The court is defired to conſider this judgment of oulter, as having loſt its oper- 
ation, and that the charter oi Henry VIIch. is to be conſidered as the only charter 
in force. It ſeems to me the judgment is unreverſed, and that the reſtoring them 
to their rights forfeited, is the object of the grant by the new charter ; that 
was done becauſe it was a cor poration, aguinſt which, judgment had been entered, 


8 8 "ES en by the new charter. 

8 - Whitley had been elected mayor in 1693 3 rved in 1694, and was 
ed in 1695, or 1690, and went out in the latter end of 1690, or 1097. 

ns al this time there certainly had been an annual electing, which he had by 

his power aud intereit procurcd to be done. As-ſoon as he was gone out, your 

lordf ſhips will and in the year 97, or 98; J think it was 938, they 4 2 meeting ow 


the whole c pe. ration, in orde r to make a bye E law, to reitore the antient mode of 
} 


election. K-) The effect of 1 it is this; that it diiclatms upon the part of. the citi- 


zens as well as the relt, all done in 1696, 3 for peace and quiet; the al- 
d erhlen ſhould remain iz as becbre, as alto the common- council, and no other be 
elected in their Ph: accs. This was. i the meeting of all the citizens; this is there- 
fore a confirmation of what vas done by the charter and the judgment, under the only 
power by which they were then peck capable of Kecping them in the ſituation 
they were: This was dong at an aſſembly holden in the city, on Thurſday, 25 
Auguſt, 1608, oy the mayor, aldermen, common-council, and commonalty. 


* 


cc Wherdls by 158 antient uſage of this city, when the ofice of an alderman or 


common-council-man becomes vacant by death or otherwiſe, by the ancient prac- 
tice in ſuch 8 the mayor, aldermen, Ineritts, and common-council, for the 
time being, Cid uſe to clect other At perſons; and every ſuch perſon ſo elected accord- 
ing to law, was eftcemed to act, was allowed to act, and did act, as one of the 
aluermen or common-councii during his life, unleſs removed for ſome miſdemeanor,” 
until Yhitiey came into office, and when he was gone out, and his tumultuous 
annual elections had tired all the citizens (and he himſelf was ſo tired, that he died 
the next year) When this ſlame was gene; when this fire-brand was out, they clcar- 
Iy returned to their old method, 2nd they remained from that time doing as they 
had done before, by antient practice, for half a century, © till the year 1693, in 
and fince which vear ſome attempts have been made, not o remove peaple 
from «their place of common-council-men, ſo choſen, 3 without any miſdemeanor 
being char; ged upon them, but to colt, aun, common- cou: cil- mm and to 
ſuppl) y the vacant Places of aldermen, in other manner than was an tientiy uled, 
WHhe: by many de ubts and diſquictudes among the gitizens were 8 Now fo r 
reme e inpg the! 28 and reſtoring Pes ce and qu .ctacis among. the citizens, and the 
antient form of ele ecting, it is agreed ard reſolved, that thuie hereaficr,ciettgd, ac- 
cording to the antient uſage, be, and are hereby, declared, acknowle aged, con- 
Hrmed 3 and then follows « number of names of tlie commen-council and preſent 
aldermen; ind it declares, „all they and the preſeut common-council, and every 
of them all have con UNUance, auth rity, &c. in all wings according to the an- 
lent utage and P! ractice before the year 1693. any Or.tr do the n in any 
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ile notwithſtanding.“ This is by the whole commona! ty, atl-the. ct; ry and 
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zecorded in the corporation books, and confirmed by the uſage ſince 1689, withs 
out any poſſible diſturbance in the way of election. And now, for the ſpace of 87 
year at leaſt, this uſage has obtained referable to the two charters, both of which 
conſirm it, ſince the judgment was ſuppoſed to have done away their rights. 89 
that if theſe two charters, upon the ground I ſtated, as well as that of Henry VLth, 
were all in being, and reſtored, as well as the other, then the court will preſerve 
the uſage till that time, and ſince 1698, and not go back three centuries to deſtroy 
it. I conceive that is not the rule that will guide this court, for when an uſage has 
been ſaid to be in the teeth of a charter, they will endeavour to refer to ſomeching 
that will ſupport it. I am allowed to argue fairly—they accepted theſe charters 
upon their own records, and the acceptance of theſe two charters is made good and 
confirmed by uſage. | | 

| Now, ſay the gentlemen, we will go to 1733, not that in fact any election was 


 anade, but that ſomebody or other claimed it; whether Mr, Johnſon, againſt 


whom the information was filed, or not, I cannot fay, and it appears in that cale 


what Mr. Johnſon choſe to put his title to the office of alderman upon, (from 


that time there. has been no diſpute, now fifty-two years) fays he, © In the oth 
Henry VIIIch. the charter of Henry VIIth. was received, this was contained in a 
bye. law made by the whole corporation, which bye-law put the elections in the 
Form and manner claimed when I was elected.“ The anſwer to that is, “Ves, 
but ſince that bye-law of Henry VIIIth. an iſſue was taken upon the exiſtence of 
that bye-law, and upon that iſſue it was found.” (It was tried at Cheſter before 
the then chief juſtice Verney.) The ſecond iſſue formed upon this was, they ſet 
up the charter of 16th Charles IId. which they ſaid had been accepted and con- 


Armed, and which had given the ſame mode of election that Henry VIIrh had 


done; it was denied that it was accepted, and it was clear it never had, for they 
found they had never gone according to it nor had any thing to do with it: John- 
{on pleaded the bye-jaw of Henry VIlIth. 

Mr. Juitice BuLLER. State that bye-law. | 

Sir Tuomas DavexeorT. The effect of it is this: Whereas it had been found 
inconvenient that elections ſhould be annual, or /omething to that purprſe : That for 
the future every alderman ſhould be elected for life, and no other in his room till 
he died. or was lawfully removed, and ſo with regard to the common-council.— 
That was the bye-law of the 1oth Henry VIIIth. which was preſumed to have 
exiſted, and the jury found it fo, and from the time it was made, it is the byc-law 
upon which the ſubſequent uſage has gone; and Johnſon chuſes that bye-law for 
his plea. They don't there inſiſt that the bye-law was invalid and had no power, 
Hut they lay, that lince the bye-}aiv, Charles IId. in the 16th of his reign granted 
a charter, by which he has made the aldermen and common-council eligible an- 


nuaily. The anſwer to that was, that from the 16th Cha. II, to 1733, a period of 


near go years, there never was ſuch a thing held under that charter; it therefore 
never was accepted. But under the bye-law of Henry VIII, it has reſted quiet till 
he laſt election, which brought on the diſpute. | : 

Your lordſhips ſee we refer to the antient uſage which warrants us; an uſage 
nich has been uninterrupted to the preſent time---there is no pretence of inter- 
ruption. But, fay they, „we will go back to Johnſon's own plea, the bye-law of 
Henry VI. We have that upon record, and you had no right to make that bye- 
law but by thoſe officers which the crown ſays ſhall be annual, which bye-law can- 
not be ſupported.“ They want to drive us into the bye-law, but we don't chuſę 

it, unleis by abſolute force we are driven to it. | 
: My lords! I conceive the charter of Henry VII. is done away in all points by 
cus judginent—that it is not reſtored—but if reſtored, it is reſtored in theſe points, 
according to the charter of Charles II. and James II. which were real charters of 
reſtitution, and the court will not refer us back to the former charter of Hen. VII. 
as 1 appretzend the ibſequent charters will abrogate the former, where they are 
contradiftory 
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contradictory, and when the citizens have choſen to act under the latter inſtead of 
the former, and when the uſage has been for it ;---I ſay it appears ſo. 

Earl of MaxsFitip. You reſt upon two points, Sir Thomas, VF I underſland 
ven; firſt, That the charters were accepted; and if that is with you, that it ſup- 
ports your clection; if that is againſt you, then you reſt upon the other point, 
the bve-law of 1698.“ | | | | 

Sir Puomas DavexeorT. As referable itſelf to the actual acceptance of theſe 
charters. | | | 

Earl of MaxsF1ELD. Don't you take it as the bye lago? 5 

Sir 'T'yo. DavexrorT. If we take it as a bye-law, it will have its own force 
as a bye-law---independent of that 1t 15 a recognition. 5 

Earl of MaxspIEID. You don't lee the view with which J aſk the queſtion :--- 
Suppoſe the parties never accepted the charters (becauſe there has been a trial and a 
ver dict) if they were not accepted, it may make an end of the opinion of the court 
upon the æobule quefiton. 

Mr. Cowyer. No, my lord! I apprehend it would not. 

Sir Tuo. Davrxrogr. Your lordſhip is talking of the charter of the 16th 
Charles II. It was found never to be accepted. This is a charter after the judg- 
ment in quo warranto; t, your lordſhip ices, was 20 years befere the judgment. 
I the court attends to the d. tes only, they will fee the ſhort way in which it is 
put. | | h 
Mr. Juſtice Wit.ues. The verdict in the king and Johnſon was upon a bye- 
law, made in the loch Henry VIII. That has no relation at all to the bye-law in 
1698. 8 
Sir Tuo. DavexnrorRT. Not the leaft in the world. In ſhort, the dates will 
lead the court into the whole of the facts. They fee, by Henry the Seventh's 
charter, the aldermen and common-counc!! were annually eligible ; Johnſon put 
his title upon it; Johnſon ſays, the bye-law in Henry the Eighth's time created a 
new practice, that it ſhou'd be for life. Then his opponents did not deny the 
force of the bye-law, or the exiſtence of the charter of Henry VIlth. but they 
give another an{wer, which they had a right to give. They ſay, the charter 16th 
Charles IId. (20 years before the judgment) was a charter to the ſame purpoſe as 
that of Henry VIIch. making them annually eligible. Yes, ſays Johnſon, but 
that never was accepted (i); there never was an election under that; but before 
end fince the 16th Charles, it has been in the way I contend. Then comes the 
zudgment in quo warranto z then the charter of 37th Charles, the year after it; 
then the 4th of james IId. appointing all in a new way. 

Earl of Maxsritcub., Is the byc-law of 1oth Henry VIllth. found by the 
verdict ? | 

Zi- Tho. Daverrory. Yes. | 1 

Harl of Nlaxsri Elo. And upon that ſingle ground your election is ſupported ? 

b Kg. Our clection has been in purſuance of that. 
Sort u MoaxsFiEtD, I fay, if that is a good bye-law, it ſupports your election? 
ir Tho, Davkxronr. Suppoſc it a good bye-law, it ſupports it, and there is 
y ground to lapport it. Tt the verdict is in our favour, there is nothing to be 
ta: againſt it; it is good. But, luppoſing the bye-law not worth the paper it is 
Witten upon, and ſuppote every thing done away, and that it is not to have the 
effec of a Þye-law, except where, in the inſtance of the charter, it is reſtored, as 
1 the new regulations, and all the old ones, there can be no doubt as to the bye- 
lovin iGo; and 4 argue it is of donble fotce, as it is a recognition of the charter 
Falt granted, and the confirmation of the practice according to the bye-law in the 
roth of Henry Viith,” and it will have its own intrinſic force of a bye-law, if 
here had been no charter io which it did refer, namely, as a bye-law of all the 
etizens, in 1690, aiirming the old practice according to thoſe charters, and the 
acceptance 
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acceptance of them. Then there has been a continual uſage, without interruption, 
from 1698 to the preſent time. | 

Mr. Cov-pex. If your lordſhip pleaſes to favour me 

Mr. juftice BuLLER. Pray, Sir Thomas, have you any caſe whatſoever in 
which it is held, that, after ten or twelve years' neglect by the corporation, and 
not taking notice of a charter, it was competent to accept it? 

Sir Tho. DavexnyorRT. No! Then your lordſhips do not underſtand me. 1 
ſay, the 37th Charles IId. appointed a mayor, twenty-four aldermen, and forty 
commeaon- council; and, 1o far from not accepting it, they acted under it till 4in 
James. 

Mr. Juſtice BuLLez. Whether they accepted or no is a different queſtion ; you 
argued, in part of your ſpeech, that what they did in 1698 was an acceptance. 

Sir Tuo. Davzxrogr. I am faying what was done from 37th Charles IId. 
from which time to 1693 they acted directly under the one and the other of theſe 
charters of Charles IId. and James IId. That was interrupted by the four years 
of Whitley's mayoralty, from 1693 to 1697. Then, what was done in 1698 is 
not the ft acceptance of thoſe charters, but the regulation of the latter onc, reſtor- 
ing all they had formerly under thoie charters, and voting all thoſe men ſhould re- 
main: fo that they do not ſuppoſe, in 1698, thoſe charters were not accepted; for 
they were actually to take poſſeſſion of the eſtate they had no title to, and now have 
none to, (the hoſpital-lands) but by the 37th Charles IId. A fair was immediately 
held, upon the death of Charles IId. and from that day to this, annually. All the 
common-council meet, to ſee whether they have the old ſignal of the glove, as a 
ſignal for the fair. It was a ſignal for all the old fairs; for your lordſhips ſee the 
holding of the fair is for the benefit of the citizens, and nor of the corporate body; 
and they held the fair this year ; for which they might as well have a quo warrants 


now, to know upon what ground they held it. My anſwer is, the 37th Charles 


IId. and the ſame with regard to the hoſpital lands. They have no other title for 
them than for the other. 'The ſame as to holding the murage duty ; which was a 
great loſs to the crown, a great diminution of the revenue; it was a great acceſſion 
to the citizens, to the corporation; given by the charter of Charles IId. they heve 
no other title; they inſtantly got into poſſeſſion of the fair, and the moment the 
lives dropt they took pofleſſion of the hoſpital lands, the title is given up under the 
authority of the charter of Charles II. The murage duty was alſo entered upon 
that very year, and the receipts were placed to the credit of the corporation, and it 
never returned again to the ſheriff,” that is to the crown, which is deciſive ; and 
therefore I hope your lordſhips will diſcharge the rules. 

Mr. CowPER, Your lordihips will pleaſe to favour me upon the ſame fide of 
the queltion. | 1 2 

Earl of MaxsFPIETID. I take it, Sir Thomas has argucd it ſo elaborately that he 
has ſhewn, very fully, it muſt be tried; it is a queſtion of great nicety, and may be 
much involved. | 

Mr. Juſtice WiLLEes. I ſuppoſe you inſiſt upon the bye-law of the roth Henry 
VIII. tho' contrary to the charter of Henry VII. if they make an objection to that 
in 1698 ? ; | | 

Sir Tuo. DavexPorT. Undoubtedly. | 1 

Mr. Juſtice WiLLEs. Then it will become a queſtion, whether the 37th Charles 
II Fong the 4th. James II, were ever accepted or not. There will be the legal ob- 
jection. . | | 

Mr. Wilson. There will be theſe two facts when the queſtion is put upon re- 
cord :---Whether the 37th Charles II. and the 4th James II. were cither of them 
accepted. If the 37th Charles II. was accepted, and it gave them the power, yer 
Jam not ſatisfied upon the th James II. if that was fo accepted, whether it would 
give them ſuch power; ſo there is another queſtion to be tried. There is a vait 
rymber of queſtions ;, there is a mode of electing the mayor, directed by the char- 
ter of Charles II. which has never been followed at all; another, which is for the 

h N clection 
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election of ſherifto, »* 9 me never been followed at all; and, I take it, by all theſe 
charters, there is a clauſe that the king may turn them out whenever he pleaſes. 


Mr. BOWER. There 1 is no ſuch power.— 
Mr. jaitice Wittgs. I would aſk this of Mr. Wilſon, whether, excluſive of 


an 


the 37th Charles IId. vou have not likewiſe a legal objection to the old bye-law of 
Henry V [Iith. and to the new one of 1698? as — abſolutely contradictory to 


the old cl harter of Hoary VIIch. 

Mr. Wilson. Moit clearly ſo. 

Sir Tuonas Dav-xrrORT. Thoſe can never come in queſtion. They can make 
__ one title. If they make it under the 37th Charles IId. the ſingle queſtion would 
be, whether there was an acceptance or not; that is a ſingle queſtion. 
ce WilLEs. Yes; Þ want to know the lingle fact, whether the accep- 


Mr . Julke 


tance of it or not is not diſputcd. 

Mr. Cowrzk. Your lordmip fees lord Hardwick grants an information UPON 
this idea. He explodes the idea o! the proceedings that then paſſed, he lays, ** the 
charters of that time ſhould have no countenance as long as he continued in 
Weſtminſter-hall,“ but he fays this upon an idea not any thing like the acceptance 


of the 37th Charles IId. TG th James IId. “ Non conſtat whether they were 
accepted; the grant of the * pital lands was a new grant, becauſe it appears new 
at that time, ior upon the e e e of the corporation being done away by the 
judgment of ouſter, th w_ lands of the corporation might be given again upon the 
notion of a new grant.” In point of fact it is not fo; we put it upon facts before 
the court, that certainly the holpital lands, for the arſt time, were taken into the 
hands of the corporation under that charter of Charles IId. and, if it was not in 
torce, the corporation would have no right to them. 

E. of MaxsSFIELD. Every word you ſay is a ſufficient reaſon why it muſt be 
tried. f N ö ö 
Mr. Juſtice Wirrrs. The acceptance of thoſe charters of 37th Charles IId. 
and 4th James IId. was never tried, that of 16th Charles IId. I believe was tried 
and t bund not accepted. 8 | 

ir. Juſtice Bur LER. Mr. Wilſon, you will ftate to the court upon what 
grounds you mean to contend that the charter 37th Charles IId. was not accepted. 

Mr. Wilson. This your lordſhips remember very well from the hiſtory of» the 
times; that in the 37th Charles IId. they had ſuppoſed the charter of Henry VIIth. 
to be taken away from the corporation with all their rights. In conſequence of 
that, Charles IId. gives a charter to certain perſons who are ſuppoſed now to have 
accepted it ſor the ache corporation, though in fact it appears, that the election of 
mayor was preſcribed by it to be in a particular manner. That was continued for 
two years, during the exiſtence of that violence, and never afterwards. From that 
day to this the election of the mayor has been according to the antient conſtitution. 
The charter was not enrolled in any place, and there has been no clection of 
ſheriffs under that charter, except for one year or two after it was iſiued, and 

therefore I r in the firſt place, this charter is granted upon a falſe ſup- 
* n, namely that the corporation had been diſſolved by that illegal judgment, 
* = charter was void in itſelf for want of acceptance. 

Tuozas Davexrorr. What Mr. Wilſon ſtates ſhews that they did accept 
it, > thcy olected both the mayor and ſheriff for two years; then if they really 
had their 0:4 rights to return to, as to the clection of mayor and ſheriff, it is con- 
cluſive that they accepted it in part and rejected it in part, and for the two vears 
tity accepted it entirely ; they cannot object after that. 

E. of | EANSFIELD. it wi make great confuſion in this coterition, but I will 
cut the matter mort. It is too ſtrong to ſay or zee to ſay .thele charters were accepted. 
There ariſes a pre tun uption against them from the times in REY they were made, 
but it muit Þ2 tricd. 

Mr. Cow'pER. In mx FOR rehe enten Mr. W The has not BEL I the. ich 

thas i, when circumltauge ke lays his finger upon to ſhew, that 


put by the court, 
| what 


charter, and 
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what we conceive deciſive evidence could leave a doubt in your lordſhip's mind of 
the acceptance of the 37th Charles IId. If the court doubts it I grant the rules 
muſh go. But when we ſtate to your lordſhips the immediate election under that 
e grant from the crown of the income of the hoſpital lands, the 
grant of the/fair and the murage duty, all taking place under the charter of the 
37th Charfes IId. and the uniform mode of election (excapt for three or four years 
of Whitlep's time) and then by that which we will not call a bye-law, but a re- 
cognition Jof the ancient mode of election; after that it is fair to aſ Mr. Wilſon, 
upon whit ground he ſuppoſes the judgment againſt the corporation of Cheſter to 


be invalid, and that they proceeded upon a notion that thele charters were not in 


exiſtence ? whereas in truth they were in exiſtence and were accepted. The char- 
ter of 37th Charles IId. was adopted by all the citizens of Cheſter, which is clear 
from the uſage, and as much amounts to an acceptance as if they had procceded - 
upon the molt correct principles. If they attempt to ſhew the contrary they only 
do it by reaſoning, they don't adduce one fact to contradict us, they don't ſhew 
that they made the election in the 37th Charles IId. of ſherifts different from that 
uſed now. I think it is the ſtrongeſt argument againſt Mr. Wilſon, that for the 
firit two years after the granting of that charter they made the election of mayor 
conformably to it; it was clear that this was under no idea but that of the 37th 
Charles IId. being adopted. As to the bye-law of the 1oth Henry VIIIth. I think, 


though Johnſon defended himſelf under that, it is not to bind us, it is not con- 


cluſive. It appears to me that if Johnſon had been well defended here, and lord 
Hardwicke and the reſt of the judges that decided with him had had the evidence 
before them, they could not have granted that information. They had not a tittle | 
of evidence of the acceptance of the charter, and it icems to me they laid no other 


caſe before the court for the judgment of lord Hardwicke, but the grant of the 
| Hoſpital lands, and lord Hardwicke gives an anſwer to that not founded in fact. 


Mr. Juſtice WILLES. I wiſh you to ſtate how the ſubſequent election of the 
mayor has been from the proceedings in 1733; how has that been ſince ? | 

Mr. WiLson. The election has been agreeable to the charter of Henry VIIth. 
lord Hardwicke ſtates it as his opinion, from the complexion of the times when 
theſe charters were granted, that they ought not to be conſidered as accepted, for 


certainly it ought not to be ſuppoſed, unleſs they were unitormly acted under. 


E. of MansF1ELD. It is too much; it is impoſſible to determine it now upon 


the motion ; it ought not to be determined upon it. | 
Mr. Juſtice BuLLER. You ſeem to have no law there, you have gone under no 


charter at all. 


Sir Thomas DAVEN TOR T. By what law then do the corporation exiſt ? 
Mr. Juſtice BuLLex. I ſuppoſe by a law of their own making. 
Sir Tyomas DavenyorT. There is the two years during which time they 
afted upon the acceptance of the charter in their election. 
Mr. Juſtice BuLLER. Since that you have deſerted the charter of Charles IId. 
in one of the moſt important articles, that is the election of mayor. | 
Sir Thomas DAVENTORT. If they bring it againit the mayor and ſheriffs very 
good, but what has that to do with the whole corporation? | BY 
E. of MansFieELD. The rules muſt go. 


MOTION ror OYER or Tue CHARTER or CHARLES IId. 
. Monday, February 13, 1786. N 
N Michaelmas term, 1785, the defendants put in their pha to the information, 
that they were elected under the charter of the 37th Charles IId. and therein 
made a profert of the charter. | | 
Mr. Torrid now moved for oyer of the charter, and infiſted, that there were 
many caſes in which it is held neceſſary to plead letters patent with a profert, and 
that wherever a charter is pleaded again the crown, it muſt be ſhewn. He cited 
Deir. Place tit. Grant del Roy, 215—1 — Ray. 299——Style. 15 — alk. 497—1 
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Hlary term, 1786. 


2 DEMURRER BY THE DEFENDANTS. 


Md. 65. —That it was not pleaded that theſe letters patent were zzrol/z4, but only, 


as appears by the {aid letters patent now brought into court.“ 


On ſhewing caule, it was infitted by Sir Thomas Davenport and Mr. Cravper ; 1ſt, 
That no one was intitled to aver of a record, 5 Co. 74. Wymari's caſe. » Saund. 8. 
2ndly. That there cannot be cyer in another term from that in which the. profert 
is mide. 5 Cs. 74, 6. 76, b. 3 Sali. 119. | 5 
Mc Wiihn, Mr. Wood, and Mr. Topping, in ſupport of the rule, cited in addition 
to the former cates, 10 Co. 92. Dyer 29. C. Moor. 849. 1 Hils. 16.the King and Leigh. 
4. Burr. 2143. 1 Sid. 311. | . 
It was alſo contended, that if oyer be craved before the rule to plead is out, that 
ie within proper time.* And here the time to reply was nut out when the oyer was 
demanded. | 5 | | 
The court diſcharged the rule with coſts, and Mr. Juſtice Buller obſerved, that 
on either ground this application was ill founded. There was great doubt former- 
ly, whether oyer ſhould be granted of letters patent, as appears from the cate in 
Lor Raymand; but now for twenty years pait there has been no inſtance of a profert 
having been made of letters patent in a plea to a que wvarrarts information; and if 
there was a doubt at that time, twenty years practice is a ſtrong argument to ſherw 
what the law 1s. | 
If there be no letters patent in rolled in chancery, that might be a ground to come 
to this court to apply for a copy of them, but that mult be done by affidavit. 
In the court of common pleas oyer was craved of an original writ, which was 
refi. (ed. This is matter of record, and you have no right to have oper of a record. 
On the ſecond point, the calc in 1 Bed. 69. is a direct authority againſt the pro- 
ſecutor. ä ; | : 
[The account of this proceeding is taken from Durnford and Eaſt's reports of 


DEMURRER BT TAE DEFENDANTS. 


S the replications neceſſarily involved a vaſt variety of matter, and were the 
foundation of ſeveral iſſues apparently inconſiſtent, in ſome points, with each 
other, the defendants were encouraged to demur on the ground of 7»fermality. It 
was immediately reſolved to join in demurrer, fince there could be no doubt but 
that the crown might, jure prerogativi, plead as many different pleas as ſhou!d be 
found neceſſary, in order to overthrow an uſurped title. In leſs than two hours 
after this reſolution was known, the following ſummons was ſerved upon the pro- 
ſecutor's agent. 7 5 | 
| The King againſt Amery. 
The ſame againſt Monk. | 

Let the plaintiff's attorney or agent attend me, at my chambers, in Serjeants inn, 
to-morrow, at ſix of the clock in the evening, to ſhew cauſe why the defendant 


Mould not he at liberty to withdraw his demurrer, and to rejoin or demur de novo, 
dated 18 May, 1786. | x 
<4 F. BULLER. 


And on cauſe being ſhewn, the following order was made: 


Upon hearing counſel and attornies on both fides, I do order that the defendant 
* . . a . . g 
ſhall hate leave to withdraw his demurrer, and to rejoin or demur de novo on Pay - 


ment of coſts, dated the 19th day of May, 1 786. 
Ty | F. BULLER.” 
ABSTRACT or rue PLEADINGS. 
| INFORMATION, 
ECITES that Cheſter is an antient city, and that the mayor and citizens 


ꝗIX therey? are incorporated by the name of the mayor and citizens :; That there 


. ard 
* Vide Barnes, 242. 


ABSTRACT OF. THE PLEADINGS. 35 


are twenty-four aldermen within the ſaid city, which office of alderman is an oftice 
of great truſt and pre-eminence touching the government thereof; and that Tho- 
mas Amery on the firit of December, 1784, and ever ſince, had claimed and 
exerciſed the office of an alderman of the ſaid city of Cheſter, without legal war- 
rant, and in contempt of our ſovereign lord the king, and to the prejudice of his 
royal prerogative, &c. ; | 


The information againſt John Monk, as a common-council-man, is the ſame, 
mutatis mutandis. 


F Lk KK 3 


HAT the mayor and citizens of Cheſter are a corporation by preſcription :— 
That king Charles the IId. did by letters patent under the great ſeal of Eng- 
land, create the city a county by itſelf, and incorporated the citizens and inhabi- 


' fants thereof, (eight perſons excepted) by the name of the mayor and citizens, and 


did grant that they ſhould have a comman-ſcal, and a principal magiſtrate to be 


called mayor, a recorder, twenty-four aldermen, (including the mayor and re- 


corder) forty common- council, two ſheriffs, a common-clerk, two coroners, an 
eſcheator and clerk of the market, two murengers, two treaſurers, two leavelookers, 
a {word-bearer, a mace-bearer, a yeoman of the pentice, and a crier of the courts. 
That the twenty-four aldermen were appointed by name. That the mayor ſhould 
be elected out of the aldermen by majority of voices of the mayor, aldermen, and 
common-council, on the Friday next after the feaſt of St. Dennis, yearly. That 
the two ſheriffs ſhould be elected at the ſame time and in the ſame manner out of 
the common-council. Two coroncrs at the ſame time and in the ſame manner out 
of the citizens, Two murengers at the ſame time and in the ſame manner out of 


the twenty-four aldermen; and two treaſurers and two leavelookers out of the 


citizens. That in caſe of the death or amoval of the mayor, the aldermen and 


common-council ſhould immediately meet and chuſe a ſucceſſor out of the remain- 


ing aldermen. That in caſe of . the death or amoval of an aiderman, the mayor, the 
reſidue of the aldermen, and the common-council, ſhould elet another out of the com- 
mon- council. That all officers choſen ſhould take the oaths of allegiance and ſu- 
premacy, and alſo their reſpective oaths of office; and that commiſhoners were 
appointed to adminiſter ſuch oaths to the perſons firſt named, and the mayor, re- 
corder, and juſtices, were to adminiſter them in future. That this charter auas 
accepted as to the election of aldermen. That the firſt twenty-four aldermen named. 
in the charter became ſo ; and that ever ſince there have been, and ſtill are, twenty= 
four aldermen. That aldermen have been elected according to this charter, and 
that the defendant was clefted an alderman on the firit of March, 1782, and that 
he took the neceſſary oaths on the firſt of April following. 


The plea of Joux Monk, the ſame mutatis mutandis. 


REPLICATION, 


FIROTESTS that the plea is bad becauſe only a partial acceptance of the char- 
ter of the 37th Charles IId. is therein ſtated. Denies that the mayor and 
citizens of Cheſter are a corporation by preſcription. Alledges that Charles the 


IId. did not grant in the manner ftated in the plea. That the ſaid charter avas not 


accepted as to the election of aldermen. That the aldermen named therein did not 


become ſo. That the ſelect body have not elected aldermen according to the char- 


ter of Charles IId. That the defendant was not a citizen and commen-council- 
man inhabiting at the time of his being elected an alderman ; and that he was not 


elected nor admitted in manner and form as by the plea alledged. 


Firſt replication ſtates, that before the granting of the ſaid ſuppoſed letters pa- 
tent, (to wit in Trinity term in the year 1683). an information in the nature of 
a quo warranto was exhibited by Sir Robert Sawyer knight, attorney-general, 
agalnſt the mayor and citizens, for claiming to be a body corporate, That in 

| 2 F-3 | Hilary 
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| Kees, and that the faid order was duly 


ter of coufiryation was alſo accepted, and was in force at the time of the judg- 


Porate officers created under any charter or grant fince the year 1679. That pur- 
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Hilary term, 1683-4, judgment was given againſt them for default in not appear- 
ing, that their liberties ſhould be ſeized into the king's hands. That in Trinity 
term 1684, final judgment was given againſt them, which judgment was duly en- 
tered of record, but afterwards loſt or deſtroyed ; and that the ſaid judgments | 
were in force at the time of the making of the charter of Charles IId. | 

That divers matters and things were granted and ordained over and beſides thoſe 
Rated in the plea. That Sir Thomas Groſvenor was appointed firſt mayor, Sir 
Edward Lutwyche firſt recorder, and that ſundry other perſons (naming them) were 
appointed common-council-men, ſheriffs, eſcheator and clerk of the market, com- 
mon- clerk, coroners, leavelookers, ſword-bearer, mace-bearer, yeoman of the 
pentice, and cricr of the cou:ts, That twelve aldermen were appqinted to be juſ- 
tices of the peace, and that the mayor and recorder and their deputies, ſhould allo - 
be juſtices. That power was given to the ſelect body to elect common-council - 
men on death or amoval, and to the mayor to appoint a _ That the ſheriffs 
ſhould hold their county courts on Monday, from month to month. That the 
mayor, recorder, and their deputies ſhonld have cogrizance of pleas, &c. That 
inſtead of the old crownmote and portmote courts, new ones ſhould be held before 
the mayor and recorder and their deputies, and not before the mayor as formerly. 
That new freemen on admiſſion ſhou!d take the oaths of allegiance and ſupremacy, 
and that old freemen (the eight perſons before named excepted) ſhould be re-admit- : 
ted upon their reatonable requeit. Alledges that the charter was not accepted as 
to the matters contained in this replication, and therefore void. | 

Second replication ſtates, that in the charter of Charles IId. was reſerved 
a power to the crown to amove any corporate officer or officers, and that 
other fit perſons ſhould he choſen and ſworn into the places of them ſo amoved. — 
Names the corporate officers in being on the 12th of Auguſt, 1688, and alledges 
that an order of that date was made b king James, amoving them from their of- 

A 4 to them and each of them, where- 

fore the porver of election under the charter ceaſed. by | 

Third replication. ſtates the charter of the 6th April, 21ſt Henry VIIth. as the 
original charter of incorporation, and. that this charter granted to the citizens and 
commonalty hat * they might every ſuccrſſive year elect twenty-four aldermen and forty 
common ci That the mayor, aldermen, and common-counci}, might elect one 
of the aldermen to be recorder. That the citizens and commonalty might elect a mayor 
who ſhould be eſcheator and clerk of the market, and that the mayor and commonalty 
ſhould be a body corporate by the name of the mayor and citizens. That the citizens 
being met in the common-hall, on the Friday next after the feaſt of St. Dennis in | 
every year, might name two aldermen, ofwhom the greater part of the aldermen and 
ſheriffs ſhould appoint one to be mayor. That at the {ame time and place the 
mayor, ſheriffs, and aldermen for the time being, or the greater part of them, | 
ſhould elect an able and ſuſnciegt perſon to be one of the ſheriffs cf the ſaid city, 
and the other citizens another. That the mayor ſhould appoint coroners, and the 
mayor and citizens murengers. That the mayor, ſherifls, and aldermen, ſhould 
have power to make bye-laws. That this charter was accepted. That on the 
24th June, 1574, it was confirmed by queen Elizabeth, and additional powers 
granted as to the election of mayor and ſheriffs in caſe of death. That this char- 


ments in quo wairanto ; which judgments were likewiſe in force at the date of the 
proclamation of James the IId. tor reſtoring corporations to their antient charters, 
rights ang franchiſes. | That after the ſaid proc}amation was publiſhed, an order in 
council dated the igth October, 1688, was made for reſtoring the mayor 
and citizens of Cheer to their antient franchiſes, and for removing all cor- 


ſuant 10 the aid order in council, a charter of reſtoration was iſſued, pardoning and 
relcaſing the jadgments in quo warranto, and reſtoring the mayor, aldermen, &c. 
Who were in being at the time of the ſaid jadgments, to their offices, That the ſaid 
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charter of reſtoration was accepted, and therefore the charter of the 37th Charles 
IId. was of no further effect. 2 | 

Fourth replication again ſtates the Charter of Henry VIIth. with the confirma- 
tion thereof by queen Elizabeth, and the mode of election under them, and that 
they were accepted and were in force at the time of the granting of the charter of 
Charles IId. which, therefore, was of no force, power, or effect. 


Replication to the plea of Joh Mons, the ſame mutatis mutan dis. 
| R E IOI N DUE R. 


LLEDGEs that the letters patent of Charles IId. were accepted in all things; 
That the order of amoval was not fignified to all and every of the ſtxty- four 
perſons therein named. That the charter of reſtoration was not accepted. And 
that after the final judgment in quo warranto, the Charters of Henry VIIch. and 


Elizabeth were not, nor are now in force. 


Rejoinder of Joux Moxx, the ſame mutatis mutandis. 
SUR-REJOINDER 


JOINS iflue on the acceptance of the charter of reſtoration, and on the charters 
of Henry VIIth and Elizabeth being now in force. | | 


MOTION rox 4 TRIAL ar BAR. 
"Tueſday, July 4th 1786. 


Rule was made abſolute (no cauſe being ſhewn) on a motion by Mr. Erſtines 
for leave to enter a ſuggeſtion on the record, © That the corporation and ci- 
tizens of Cheſter were intereſted in the event of this ſuit; and therefore that a fair 
and impartial trial could not be had in the county and city of Cheſter,” . 
Mr. Ess kIxgE then moved for a trial at the bar of the court, and relied upon the 
importance of the queſtion to be agitated, Lord Halt ſays, that a trial at bar is of 
common right, and in caſes of intricacy, it is peculiarly requiſite, It would be 
ſufficient therefore to induce the court to grant it in this inſtance, by ſtating to them 
the magnitude of the ſubject jn diſpute, and the variety of iflues which are to be 


tried. - 


The principal queſtion is, whether the right of electing aldermen in the city of 


Cheſter is veſted in the citizens at large, or in a ſelect body. 


There are twelve iſſues on this record, 
1. That this is not a body corporate by preſcription. 
2. Nen concept to the charter 37 Charles IId. | CE, | 
3. That the charter of Charles IId. was not accepted as to the election of al- 
Germen. | 
: 4: That certain perſons appointed aldermen under that charter, did not act as 
uch. 

5. That the mayor, aldermen, and common, council, have not uſed to ele& under 
tuis charter. | 5 es - 
6, 7, and 8, relate to the qualification and election of the defendant to the office 
cf alderman. | | | 

9. That the charter of Charles IId. was accepted as to all matters contained, 
Eoth in the plea and replication. e | PE 5 

10. That the order of amoval, in the time of James IId. was not ſignified. 

11. That the charter of reſtoration of James IId. was accepted. 


32. That the charters of Henry VIIth, and Elizabeth, are Kill in force, 
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Theſe ifues mult neceflarily give riſe to many intricate queſtions, and in fact, go 
to the very exiſtence of the corporation. In the Al a) Ton? caſes, the court granted 
2 trial at bar upon fimilar grounds, becauſe the queſtion to be tried, involved in it 
the conſtitution of the boroagh. The court gran 3 a rule to ſhew cauſe. 

Mr. Be-arcr oft, Mr. Cox fer, Mr. Bgzcer,. N Me. Le ceſter, and Mr. Liauliy, ſhewed 
cauſe and contended, iſt, That the number of ines on a ue xvarranto informa- 
tion, was ne of itſolf a ſuillicicnc reaſon to induce the court to grant a trial at bar; 
for the ſame reaſon would equally extend to every quo warranto information. 
Neither is there any peculiar dificulty artfing from thete ifines to warrant the ap- 
plication 3: for the principal quet ton ie upon the acceptance of the charter of the 
37 Charles II. which muſt be prov ed by the records of the corporation. 

But if the court grant a trial at bar, they cannot ſummon a jury from the county 
palatine (4 %%. 212.) there never having been an inftance ot that kind hitherto, 
except in cates of treaſon or error. Then zdly, if the court ſhould not grant a 
trial at bar, the next queſtion is, in which county this information ſha!l be tried. 

It is not a matter of right to have a record ſent into a county palatine, as being 
the next adjoining county; and if it be only a matter of difcretion in the court, 
they will not think it adviieable to ſend this queſtion to be tried in the county pala- 
tine of Cheſter, as the aſſizes are held in the heart of the city, where the parties 
concerned have extenſive connexions, who are intereſted in the event of the trial. 

It appears from all the caſes upon the ſubject) 19 H. 6, fo. 12.6, Pl. 31.—2 Roi. 
abr. tit. trial. L. I. pl. G, , 8.—Bro. 8 17 pl. 27—4 Ini!. 205) that it is 
not a matter of right to lend” a record down by mittimus, to be tried in a county 
Palatine, unleſs the matter riſes within that county. All the caſes upon this ſub- 
ject, are collected in the caſe of the King and Cole 2. Burr. 834) which aroſe in the 
town of Beravick ; there, though Durham was in fact the next adjoining county, 


yet the court, upon full conſideration, ſent the iſſue to be tried in Northumberland, | 


Wherever it is ſuggeſt ted that a record ſhould be ſent down to be tried in the next ad- 
Joining county, it means the next county into which the king's writ runs. So 
where the matter: 3 in Ireland, the venire was directed to the ſherif of Salcp (2 
Rol. abr. tit. trial. J. l. 8.) though the Welſh counties and the county palatine 
of Cht:fer are both nearer, Again, the whole of Fiint{hire joins to the county pa- 
latine of Che/ter, and no part of it to Salop, and yet there is no inſtance of a record 
in any action ariſing in Tias. ire having vecn ſent to CHeſer. Wherever there has 
been an exception to this general rule, it has always been by conſent, as in the cate 
of the King and Johrſ.n (41. * O00. 2 
Mr. Fit/on, Mr. £:/\ine, Mr. 3/704 ani Mr. Tipping, admitted as to the firſt queſ- 

tion, that whether there ſhall be a trial at bar or not, depended upon the diſcretion 
of the court; but that diſcretion ought h be regulated by law, and founded on 
precedent z and the ſtat. of W/m. 2. authoriſes the party to claim a, trial at bar in 
every queſtion of importance. A quo warrants information, on which depends the 
exiflence of 2 corporation, 15 of greater conſequence than a mere queſtion of right 
between two individuals. One of the iſſues to be tried is, whether the charter of 
Charles II. was accepted as to the election of aldermen ; and upon that, a con- 
liderable queition of au vil! ariſe, whether a charter can be partially accepted. 
Another iflue is v, cor coffe, "which involves a queſtion, whether the king can grant 
otherwile than under the ſeal of the county palatine ; and whether the grant was 
made to perſons capable e of taking it. In Jord Sandavich's caſe (Salk. 648.) the 
court ſaid, that where there was value and difficulty, they were bound of common 
right to grant trials at bar. 

As to the doubts which. have been thrown out refpeAting the ideten of the 
court, and their power to ſummon a jury to their bar from a county palatine, there 
can be no foundation for them; for wherever the court can ſend down a record to 


be tried, thev mult likewiſe have a power of ſummoning a jury from the ſame 


place, to attend them at their bar, Now here the court might certainly ſend down 
this record to 35 chief juſtice, IF mittimus; and it the jury thould be —_ moned 
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to attend at the bar of this court, and they refuſed to attend upon the ground of an 
excluſive juriſdiction, the court might proceed againit them for a contempt. In 
the caſe of the King and G4frey (Hard. 389) the ſheriff of the city of Canterbury 
was fifed 1000. for returning to a diſtringas, that the mayor and commonalty of 
the city were exempted from ſerving on juries ; in conſequence ot which a jury. 
was afterwards returned. The cauſe of Lockyer againſt the Za/t India Campany (M. 
2. G. 3.) was tried at bar by a ſpecial jury of merchants from the city of London, 
notwithſtanding there had been a different deciſion upon the lanid point in E. 5. 
FF. and M. (Salè. 644.) by reaſon, as it was ſaid, of their charter; fo alſo in the 
caſe of the King and Labs (4. Burr 271.) an application Was made to the court 
for a new trial, becauſe the warrant for a tales de circumſtantibus was only figned bx 
his majeſty's attorney general, whereas it ought to have been procured: from the at- 
torney general of the county palatine; but that was held to be no good ground. 
The caſe of the King and Johnſon (Hil. 7. E. 2.) which was tent down to be 

tried by mittimus in the county palatine of Seller, and where a ſimilar queſtion. 

aroſe upon che acceptance of a charter of the 10th Charles II. docs not appear upon 
the face of it to have been ſent down by conſent. | 

As to the ſecond point; whenever the matter cannot be tried in the place where 
the cauſe ariſes, it muſt neceſiarily be tried in the next adjoining county: the Ang 
againſt Harris (3. Burr. 1330.) This rule is ſupported by a variety of precedents ; 
one in particular is more immediately applicable. . In the cafe of the mercers and 
iroumongers company of Cheſter, againit Radford (2. Lev. 33.) the exchequer court 
of equity of Cheſter granted a trial in the county palatine, becauſe an impartial trial 
could not be had in the county of the city. : 

Such has always been the invariable rule, unleſs both parties have conſented to a 
trial in another place; and even in thoſe caſes, where the matter has ariſen in a 
diſtant county, and there has been a trial at bar by a jury of the county of Midale- 
ſex, the form of the ſuggettion has been, that the jury were ſummoned from the 
next adjoining county : and in the preſent caſe, the county palatine 1s the next ad- 
joining county where the record may be ſent by mittimus. f 

Lord MaxsrIELD. All queſtions concerning trials at bar muſt depend upon their 
own circumſtances. Many informations in the nature of a quo warranto, upon 
which the exiſtence of corporations depended, have been tried at zu, prius, and 

many at bar. The only rule to go by therefore, is the judgment which the court 
ſhall form on the nature of the iſſues and their dependencies. Now it ſeems to me 

as clear as poſſible, that no queſtion of magnitude can ariſe in this caſe to render a 
trial at the bar of this court neceſſary. Many of the iſſues will admit of no litiga- 
tion, ſuch as, that it is a corporation by preſcription; and the granting, in fact, of 
the charter, by Charles II. and ſome others, are only conſequential. The great 
queſtion is, on the acceptance of the charter of Charles II. but that cannot involve 
it in much difficulty. We know the obloquy which charters granted at that time 
lie under; as lord Hardzicke ſaid (R. v. Jonſon) they had never received any 
countenance in Weſtmiulter hall; and he would never give an opinion in ſupport of 
them, unieſs the ſtrongeſt evidence was laid before the court of their having been 
accepted and uniformly acted under. Therefore there is no ground in this caſe for 

a trial at bar. 

Then the next confideration is, where it ſhall be tried. Now with regard to 
that, all local queſtions which ariſe in a county palatine muſt be tried there (4 inf. 
212.) In the preſent caſe, the matter ariſes locally in the county of the city 
of Cheſter. But by the ſuggeſtion which has been entered upon the record, it 
appears that an impartial trial cannot be had there, therefore it muſt be tried in 
the next county; but that muſt mean the next county where the king's writ of 
Terre runs. The county palatine of Cheſter cannot be called the next county for 
this purpoſe, becauſe the king's writ of venire does not run there. A!! this I take 
to have been fully, finally, and in point eſtabliſhed in the Berabicł caſe : and though 
Northumberland was not there ſaid. expreſsly to be the next county where the king's 
Writ runs, yet it was taken for granted that it was ſo. | | 


40 MOTION FOR A TRIAL AT BAR. 


For the ſame reaſon, where a matter ariſing in Wales is tried in the next county, 
it is never tried in the county palatine of Che/er, but always in the next Eugliſb 
county where the king's writ runs: | | 

Mr. Juſtice Bui ER. It is obſervable that there is no inſtance, except that of the 
King and Johnſon, where the court.has ever ſent a record by mittimus to be tried in 
a county palatine, where the fact did not ariſe there; and I very much doubt the 
power of the court to do it. It is not quite clear when the doctrine of ſending re- 


cords by mittimus into counties palatine was frit taken up; but in the 11 J/. 3. 


(12 Mad 313.) the court exprelsly ſaid, that they could not order a trial in the 
county palatine of Lancaſter; and therefore they ſent the record to be tried in 
Yorkfrire, as being the next county. f 

Then, as to the meaning of the expreſſion of the next Engliſb county, it is ſuf- 
ficiently explained in Phd. 200. where the reaſon given for directing the venire 
to the ſheriff of Hereford was, becauſe the town of Cardiff was in the county of 
Glamorgan in Wales, where a ſheriff of this kingdom of England cannot intermeddle. 
From this reaſon it is manifeſt, that it muſt be the next Exgliſb county where the 
king's writ of venire runs. That is the only way of accounting for the W214 
cauſes having always been tried in the next Engliſb county where the venire runs, 
and not in Che/ter, though in fact that is nearer to Wales. | 

Rule diſcharged and the venire awarded into the county of Salop. 

[This account is taken from Durntord and Earl's reports of Trinity-term, 1786.) 
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e IN SEVERAL INFORMATIONS IN THE NATURE OF A 
| | 
QU 0 WARRANT o, 
T HE K IN G, 
ox ut e or JAMES TEMPLAR, Esd. His MAIEST x's CORONERy 
AG 4 1 N 4 | | 
MR THOMAS AMER Y, 
ONE or THE TWENTY-FOUR ALDERMEN, 
AND | 
MR. JOHN MON K, 
ONE OF THE FORTY COM MON-COUNCIL-MEN, 


OF TRE CITY OF CHESTER, 


ON THE RELATION OF RALPH EDDOWES, OF THE SAID CITY, MERCHANT 3 


AEFORS 818 JAMES EYRE, kNn1GHT, ONE OF THE BARONS OF HIS MAJESTY'S COURT 
OF EXCHEQUER AT WESTMINSTERy 


AND A 5 U JURY; 


AT THE ASSIZES HOLDEN AT SHREWSBURY, IN AND FOR THE COUNTY op 
N SALOP, ON TUESDAY THE EIGHTH OF AUGUST, 1786. 


COUNT FOR FARE. RELATOR; 


SERJEANT ADAIR, Rz=cornftr or London; Mr. MIELS, Mr. LANE, AND 
Mr. TOPPING, | 


COUNSEL POR THE DEFENDANTS 


dr. BEARCROPT, Mr. LEYCESTER, Mr. BOWER, Mr. PLUMER, ASD 
; Mr. ANI Ex. | 


| ATTORNEY FOR THE RELATOR, Mr. SNOW, CasTER 


Artonxzy FOR THE DErFeExpASTS, Mr. IIA L I., TowN-CLERK of CHESTE By 
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NAMES OF THE SPECIAL JURORS, 
EDWARD CHARLES WINDSOR, or HARNAGE, EQ. 
ROBERT CORBETT, or Loxcxor, ESN 8 
THOMAS HARRIS, or CRUCKMEOLE AND Axscor, ESQ 


| JOHN GARDNER, or WHITTON, Es. 


MOSES LUTHER, or ALL STRETTON, Es Q. 
THOMAS KNIGHT, or HexLevy, Es 
ROWLAND HUNT, or Baschuxcu, ESG. 
THOMAS BEDDOES, os Curxrr Loxcville, ESQ. 
THOMAS PARDOE, or MipplETOx SCRIVEN, ESQ. 
WILLIAM CEILDE, or KrET, E 


ISAAC HAWEINS BROWN, or STIE.CHLEY, Exe: Mugge [x PaRLIA- 
MENT FOR BRIDGENOR TH, SRO PsHIRE. 


MES EATON, or Arscor, Eso 


N. B. The Une jury was taken, by conſent, in the cauſe againſt Mr. Jon Mon E. 
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THE FOLLOWING WERE SUBST A TrFALET: 
EEE ISSUES T 0 B E TRIED. 


1. Whether the mayor and citizens of Cheſter are a body corporate by A ption ? 


2. Whether Charles the Sccond, by the charter of the 37th of his reign, did rently 
grant? 


3. Whether that churter was accepted as to the election of aldermen ? 
4. Whether the perſons, appointed aldermen under it, did act as ſuch? 


5. Whether the mayor, aldermeu , and common- council, have uſed . to elect according 
to this charter ? 


6, 7. and 9, relate to the s and clection of the defendant to the office 
of alderman. 


9. Whether the charter of 37th Charles the Second was accepted as to all matters 


contained both in. the plea and replication | ? 


| Whether the order of amoval, in the time of James the Second, was duly ſig- 
N ? 


11. Whether the charter of reſtoration of James the Second was accepted ? 


12. 1 the charters of Henry the Seventh, and Elizabeth, ſtill remain in 
orce ? 


n 


e 
Yea 
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The court having directed that the defendants ſhould begin, Mr. ManLey opened 
the pleadings. | 


Mr. A 


N 


May it pleaſe your lordſhip. Gentlemen of the jury, 


© YOU will favor me in this cauſe as counſel for the defendant, upon whom, 
contrary to the general cuſtom, from the nature of theſe particular proceed- 
Ings, it is incumbent to begin. | ; 
Gentlemen, this proſecution is in the name of the King, calling upon the defen- 
dant, Mr. Thomas Amery, to ſet forth his title to the oſice of alderman of Cheſter ; 
which oftice he exerciſes, and which he claims a right to exerciſe of courſe. The 
proceeding on the part of the proſecution, is merely,---calling upon him to ſtate 
and to prove, to the ſatisfaction of a court and jury, a complete and legal title to 
that office of alderman. a | EIS: | 
Gentlemen, I cannot help lamenting, what I have had perpetual occaſion to fecl 
as counſel for defendants in theſe caſes, that after it has been determined over and 
over again by the court of King's-bench (which is the only juriſdiction upon ſuch 2 
ſubje&) that it ſhould be treated as a mere queſtion of* civil right, that yet in truth 
the form of the proceeding—-aye, and ſome of the ſubſtance of it too—is carried 
on with the exertion. of ſome of the hardeſt rights of prerogative. In a diſpute 
between ſubject and ſubjeRt,' they meet upon certain points upon which they differ, 
and in the courle of the pleadings and preparations, before they come to decide the 
queſtions in diſpute between them by a jury, neither has any advantage over the 
other. I can't help complaining, that upon the preſent occaſion, thoſe who would 
be underſtood to be eftabliſhing popular rights and potular privileges, have made uſe 
of the regal prerogative, in a way «that I confeſs never occurred to me in my little 
experience: I don't mean to ſay, that it has not been uſual, on tie part of proſecu- 
tions, to cut into flices every part of the defendant's defence, and to do what the 
king may, but what no ſubject can, to put upon a defendant to prove cvery part of 
it, and if he ſhould make a ſlip, and fail in any one part, it will be againſt him, 
and he will have the whole coſts to pay: I ſhall not complain of that, becauſe the 
abuſe is ſanctified by a kind of cuſtom ; but I do complain here, that the preroga- 
tive, that the name of the crown is carried farther than uſual (that is to ſay) that 
though the defendant is pinned down to put his defence upon ſome ſingle fact, and 
if there ſhould be a doubt in the mind of thoſe who adviſed him in point of law, 
they mutt at their peril make the choice of their defence amidſt ſo many doubts : 
= on the part of the proſecution, this popular proſecutor exerciſes the prerogative | 
y ſaying, I don't know directly my own caſe on the part of the proſecution, I will 
exerciſe the prerogative of the crown, and I will put my caſe in four or five diffe- 
rent ways; for ſo he has done; taking that great advantage over the defendant. I 
throw this out, that the learned gentlemen, if they think proper, may take notice 
of it, by and by, and tell us, why it is, that as they ftand up for the privileges of 
the people, they ſo abuſe the prerogative of the crown againit one of the people, as 
the defendant is. | p 
Gentlemen, I am afraid that we ſhall conſume a great deal of time in the trial of 


this cauſe ; and therefore I would wiſh in the outſet, to ſave as much as I can; and 


my object will be, to give you an outline of the caule, and to give you ſome gene- 
ral idea of the ſort of queſtions that you are to try; and as the cauſe goes on in 
proof, we will take care to mark to you the different heads of enquiry, that the 
proof applies to; for were I to take upon me (if I could do it} to ſtate the whole 
of this caſe, from the beginning to the end, and all the ſmaller, minute circum- 
ftances of proof, that bear upon the ſeveral queſtions, or iflues, which you are to 
decide upon, I am afraid it would take up many hours, and very litcle conduce to 
any thing like an underſtanding of the nature of the caſe. 5 

| | N -G'z _ Gentlemen, 
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Gentlemen, I can in a very few words tell you the real, ſubſtantial queſtion be- 
tween the partics---the forms, in which that is to be got at, by your deciſion of no 
leſs than twelve qusſtions, which we call iſſues, ae the reſult of that general 
queſtion. | | 

The real queſtion is his- | | 5 

On the Hart of the defendant, we contend, that the conſtitution cf the city of 
Cheiler, with reſpect to the clection of aldermen, and the election of common— 


council, is, that aldermen, or common-council-men, ſhall be choſen by that which 


is known in the city of Cheſter, by the name of the ſelect body; that ſelect body 
is compoſed of the mayor, the aldermen (who are in number twenty-four) and the 
commun-council-men, who are in number forty. | 

I will ſtate to you that which is ſo notorious a truth, and which the gentlemen on 
the other ſide cannot diſpute, that when J have ſtated it, there is not one of you that 
will not immediately feel, that this cauſe ought not to have been brought here. I 
ſtate to you, that time out of mind, the uſage has conſtantly been, to elc& alder- 
men, and to ele:t common-council-men, in the way that the defendant contends, 
that is, by the ſelect body, the mayor, aldermen, and common-counc1], 

I am not ſtanding up, though I ſhould feel myſelf upon firm ground indeed if I 
did, to maintain an uſage, of twenty, of thirty, of forty, or of fifty years; I am 
not ſtanding up to maintain ſimply an uſage of upwards of a century, but I ſtand up 
to maintain an wferm v/aze---tor J have a right to fay ſo, with a little exception, 
which I ſhall ſtate by and by, which ſcarce intitles any body to quarrel with me for 
that word aniform---I fay an uniform uſage as far back as the hiſtory of this corpora- 
tion, founded in books, or even tradition, can poſſibly carry the enquiry---I ſay, 
with a {light exception, which has no effect againſt ſuch a length cf uſage, as I have 
ſlated ; I mean that in the year 1692, or thereabouts, during the mayoralty of a 
very popular gentleman (a Mr. Whitley) he did attempt for three or four years, to 
introduce the election of theſe officers, aldermen*and common-council-men, by the 
freemen at large. From that time, avout 1695 or 1696, to the preſent, the conſtant 
1 ge, ævithout exception, has been agreeable to the conttant uſage, previous to that 
time; ſo that there was nothing but a tumultuous interruption of the cuſtom, for 
three or four years. The corporation then divided. A great number of them pro- 
teſted againſt it. There was a majcrit; for it: from that time to this, they have 


either totally deſerted it, or whenever they thought proper (for at certain times they 


think it proper) contended for it. It is convenient for the purpoſe of certain perſons 


to do it. They have conſtantly been beat, as undoubtedly they will be to-day, but 
at what time of day, I am ſorry I am not able to tell, for I fear it will take up 


many hours. 

You have heard of late, and poſſibly ſome of you may have heard that in former 
aay's, there have been violent conteſts upon the choice of members of parliament 
for Cheſter: whenever the votes run pretty near, then it is that ſomebody or other 
is ſtruck with a violent fit of patriotiſm ; he begins to think it is of infinite conſe- 
quence to the pubic, that the righ's of the people at large, and of the freemen at 
large, ſhould be preſerved ; that hitherto they have been overwhelmed illegally by 


tyranny and deipoiic ſway : theſe kind of phraſes are very current in the ſtreets of 
Cheſter, ſometimes in the parlours th.* -, 1 believe; and to be ſure there are men 
to be found, who will try what they can do for their fellow. citizens, not at all 


thinking of themſelves, no doubt; but it is a little unfortunate, and one cannot 


help oblerving it, that theſe notions never get into their heads when there is a great 


majority of frecmen one way, but when they come to run a little cloſer, neck and 


neck, ſomebody thinks that the horſe that is but a little behind, may win, and they 


are apt to mount him: that is the hiſtory of the preſent enquiry ; once in about 
fifty years ; fifty years ago, T think, the laſt trial was, it was decided againſt them; 
the particular circumſtances of the caſe, and the little ground they have to go upon, 
is totally loſt in the courſe of fifty vears ; then ſomebody young enough, and violent 
cnough, to think they have got hold of a good thing, may be found out, in order 
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to venture a very conſiderable expence upon the experiment : that is, 1 believe, the 
cauſe why you are troubled at all with this queition to-day. 
I will now ſtate, in the beſt manner I can, ſo much as I think will enable you to 
underftand what the nature of the enquiry 1s. 
I ſhall avoid, becauſe it would be a lois of time, to ſtate to you every charter 
which has been granted to this very antient and undoubtedly once preſcriptive 
corporation. | > | 
Gentlemen, all of you know that this county of Cheſter and the city was granted 
25 a'county palatine, with regal rights, in William the Conqueror's time, to the 
famous Hugh Lupus. From that time, down to the time of Henry III. (King of 
England, to diſtinguiſh him from the earl of Cheſter) all grants, almoſt, not intirely 
for there were ſome royal grants during that time) were by the counts palatine, the 
earls of Chcſter. In the time of Henry IH. that was united to the crown, and 
from that time to the preſent, it has been the property of the crown. For certain 
reaſons, the officers of the county palatine of Cheſter are preſerved ; but, However, 
the king has exerciſed his dominion over it under the great ſcal, and treated it in 
that reſpect as his property, as undoubtedly it is united to the crown, and not as 
the duchy of Lancaſter is, kept ſeparate by a variety of acts of parliament. You 
will ſee the application of this obſervation by and by.. | 
The charters, the conſideration of which you will be troubled with, and with 
which I mean to bring you now acquainted, fo far as will aniwer the purpoſe of 
underſtanding the cauſe, are, the charters of the 21ſt of Henry VII. the charter of 
the 16th of Queen Elizabeth, confirming that charter, a charter of 37th Charles II. 
and a charter dated the 26th of October, the 4th of James II. I think that theſe 
are all the charters with which it will be neceſſary you, ſhould be acquainted, or 
pay any attention to. If there be any others, my lefrned friend will introduce 
them on his ſide. My friend ſeems to aſſent to my propoſition ; at this moment 
we certainly both mean the ſame thing, which is, to bring you to underſtand what 
we arc going about. 5 a | 
The charter of Henry VII. is a confirmatory charter of ſeveral others; but it 
does likewiſe give ſome particular directions one direction it will be material for 
vou to bear in your memory that is, that the election of aldermen ſhall be annual. — 
That charter, with reſpect to the annual choice of aldermen, moſt undoubtedly 
never was accepted ; for I defy' them to ſhew an inſtance, except in the year 
1692, that I alluded to before, and two or three years after that, in the time 
of Whitley, that ever that was done don't believe, even in his time, that the 
election of aldermen was annual,—ſo that I am ſtating to you, that notwithſtanding 
the direction of the charter of Henry VII. with reſpect to the choice of aldermen, 
which is the matter now in queſtion, that never was purſued—and once for all, I 
take the liberty, ſubje& to my Lord's correction, to ſtate this piece of corporation 
Jaw to you, which is perfectly underitood and acceded to cor lantly in Weitminſter- 
hall, and particularly in the court of King's-bench, where only theſe queſtions can 
occur in Weſtminſer-hall--they can afterwards go to the Houſe of Lords, but in 
no other court can they occur that is, that whenever there is a charter of creation 
La maiden charter as it is called in {till plainer Engliſh, the firſt charter, which 
1s granted to any {et of people who are not a corporation at the time, creating and 
forming them into a corporation by the power and prerogative cf the crown—that 
wherever there is ſuch an original charter, if it is accepted at all by the objects of 
it, it muſt be accepted intirely and in every circumſtance. I obſerve the gentle- 
men ſeem to like that poſition, and it is not a new diſcovery, becauſe I ſaw upon 
the face of the pleadings that they themſelves mean to maintain that propoſition—T 
am very glad, therefore, becauſe it is certainly uſeful, when there is any diſpute, 
to have certain fundamental principles upon which we agree. You will, gentle- 
men, remember what I am ſtating, and don't let me be ſuppoſed to ſay more than 
J mean, that an acceptance of an original creating maiden charter, or by whatever 
name it ſhall be deſcribed, mult be in toto in all its circumſtances—not fo in re- 
| | 7 ſpect 
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ſpect to a ſubſequent charter offered by the crown, becauſe a ſubſequent charter 


may be accepted by the then exiſting corporation in part, neglecting and rejecting 
the other part if they pleaſe. — That poſition is laid down in a caſe that was much 
diſcuſſed in the court of King's-bench, and much looked to by the whole profeſſion, 
aid great part of the world at the time, in the famous diſpute between the preſent 
Lord Hardwicke and Lord Sandwich, touching the office of high-ſteward of rhe 


univerſity of Cambridge. It was there a ground of the determination of the court, 


that a confirmatory charter of any kind might be accepied in part, and refuſed in part. 
Whether it was fo or no, will be a quettion of fati to determine, according to the 
conformity that has or has not been to the ſeveral circuniftances in the ſecond 
charter. You will ſee by and by why it is I wiſh to impreſs you with theſe two 
points of law. 5 | [EE 

Gentlemen, I ſtated to you a charter of Henry VII. which is a confirmatory 
charter, and which they might accept or refuſe in part, whereby the election is di- 
rected to be annual; in that inſtance we contend it has never been complicd with. 

Of the charter of Elizabeth I need not ſtate one article to you, as it ſeems to me, 
decauſe it is merely a confirmatory charter. 

I am now to ſtate to you a very important piece of hiſtory of this corporation, 
as it certainly was a very important piece of public hiſtory. I mean the proceed- 
ings by quo warranto, in the latter end of the reign of Charles IT.—It is a molt 
undoubted and acknowledged matter of law, that all perſons, who exerciſe the 
privileges of a corporation, are the creatures of the crown, created by the charter 
of the crown, and if they don't conform'*to the purpoſes of their original creation 
if they are guilty of negle&s—of omiflions—ot variances from the original charter 


of creation—in that caſe they certainly do forfeit their charter: Upon that ground - 


it is perfectly true, and I am ready to concede it to my learned friend, who may 
make what uſe of it he pleaſes - that there were proceedings perfectly legal, though 
exceedingly imprudent, in the latter end of Charles the IId's reign, the writ of quo 
warranto ſufficiently proves, which writ we have not ſeen in our time, and I dare 
fay we never ſhall, for this is but a proceeding by an information under an act of 
parliament, in the nature of it. | | EN. 

A writ of quo werranto iflued to the city of London, the city of Cheſter, and a 
great many corporations. The city of Cheſter were conſcious, as almoſt all corpo- 
rations were, of a thouſand faults - omiſſion- and neglects, which, in point of law, 
molt undoubtedly would forfcir their charter. This writ of quo warranto to the 
city of Cheſter iſſued, in the 35th and 36th year of the reign of Charles II. a year 


and a half before his death. The corporation called an aſſembly together, of thoſe. 


who were the governing part of it, the mayor, aidermen, and common- council; 
amd they determined, and determined very wiſely, as it ſeems to me, not to enter 
an appearance to that writ, but to ſuffer judgment by default. They were con- 
feious it was impoſſible-to defend themſelves, as I believe now, if the writ was to 
iflze, hardly any corporation in England, except that, which has the advantage of 


being fortihe@ by acts of parliament, (J mean the city of London) would be able 


0 defend themſ-Ives—they knew they muſt fall, after a great expence rouble, 
therefore no appearance was entered. It is ene 10 fate, that there ais no appear- 
ance, and that there was judgment by default, as it is called. Afterwards there 
was final judgment as it is called the language of which judgment and the effect 
of it, no lawyer will, I believe, diſpate to be this that there was an end of all 
their franchiſes and privileres—that the corporation was nullified, and diſſolved, and 
eenjed to exiſt. I take the liberty again to ſtate t, as the reſult, in point of law, 


of rhat judgment, which I need not prove here, becauſe it is admitted upon the 
record. In that year, in the language of lawyers called the 35th and 36th of 


Charles II. — fix or eight months, I think before his death, there was that judg- 
ment, by which I ſtate (ſubjcct to my Lord's direction to you) that there was a 
total end of the corporation of Cheſter there was no mayor, alderman, nor free- 
man there wes not a corporation or a corporator exiſting the writ of ſeizure of 


the 
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the liberties and franchiſes iſſued. Whether it did or no does not ſignify a farthing 
—the effect of the judgment is what I tell you, and the corporation of Cheſter was 


no more. . 


Genzlemen, if I ſeem to have repeated this two or three times, I do it that you 
may perfectly remember it, becauſe you will find this a main point in the cauſe, 
I fay, therefore, that the perfons who had been aldermen, common-council-men, 
and fo forth, were reduced to the ſituation of mere private perſons. They held the 
general name of citizens. Iubabitants of Cheſter they moſt undoubtedly were. 
In that ſituation, in the common courle of things, it was only in the power of 
the crown, to incorporate them anew. Accordingly you will find in the 37th 
year of the reign of Charles II. tyo days only before his death (which we all 
know was ſudden) a charter under the great ſeal was granted to the citizens and in- 
habitants of Cheſter, creating them anew a corporation, giving a great many provi- 
ſions, creating great many officers, conferring ſeveral important and valuable gifts 
and privileges, and with reſpe& to this right of election of aldermen, this charter 
conforms itſelf to the antient uſage, directing the aldermen to be choſen by the 
mayor, aldermen, and common- council (the ſelect body) not doing what ſometimes 
was done by charters of that time, materially altering the conſtitution, but pre- 
ſerving it, or rather creating it afreſh after it was dead and gone. With reſpect to 
the election of aldermen, J ſtate it to be ſo, without the leaſt apprehenſion of 


Contradiction. 


One conſiderable point between us, and indeed the moſt conſiderable, will be, 


that iſſue which is joined by the parties, Whetver of ao this charter of the 3715 


Charles II. was acggpted in toto. 

I have ſtated the*law, that a charter of, creation cannot be taken by parts, it muſt 
be taken in the whole, and in all its parts. You cannot ſay I will accept this only 
1 don't like the other; I will reject it; I maintain, and it is neceſſary for the de- 


fendant to maintain, that this charter was accepted in the <yhele. 


Gentlemen, I wiſh you to favour me with your attention here, becauſe, ſubje& 
to my lord's correction, I ſhall fay a word or two concerning my notion of accept- 
ance. The acceptance of a charter I take to be in fact, an exertion of the will of 
thoſe who have a right to chooſe at the time of the granting of the charter, and 
the tender of it to the objects of the charter; who were they here? the inhabitants 
of the city of Cheſter, nothing elſe, citizens of Cheſter, inaſmuch as they retained 
that name, not meaning to expreſs the idea of corporators. It is competent, and I 
know there are caſes that have decided (if it were material to look into them) where 
a tender of a charter of incorporation is made, for the inhabitants of a city, town, 
or ville, to aſſemble together, and the majority will decide whether they ſhall ac- 
cept of the charter or no ; but when once it is accepted for the whole, there can't 
be a partial acceptance; if they take it at all, they muſt take the avhole. 

There are many inſtances in many corporations, whoſe affairs I have happened 
to ſee in the trial of cauſes, where the moſt deciſive evidence can be given, of the 
act of acceptance. Sometimes there is a petition aſking exactly what that charter 
gives to them. Sometimes they have even gone to the king's palace to receive it. 
Sometimes there is an act of aſſembly, by which it appears upon the books, that 
they have actually accepted it, but, ſor the moſt part, there can be no other evi- 
dence, than their conforming to the terms of the charter, in ſome of the principal 
articles, for if the doctrine was to be contended for (I don't know, nor much care, 
whether we ſhalt hear it to-day or no) that there never was an acceptance of a char- 


ter, unleſs at the time it can be proved that there was a conformity to it in every 


one particular, it will make wild work indeed with the doctrine of corporations, 
and with corporations themſelves, for it hardly ever can be proved in any inſtance, 
with which I am acquainted, that they have ſo conformed. 

In order to prove our acceptance of this charter, in two words, our caſc will tand 
thus I ſhall prove that from the time of the charter they acted as a corporation; 


hey received it in a/moft every point, though it conſiſts of a great number. And 


I ftate 
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J ſtate this cogent and decifive anſwer, they acted as a corporation (mayor, alder- 
men, and common-council) they held courts, and did every thing that was granted 
by the charter. Nothing of this ſort could they by pothbility do for four years 
together (for ſuch was the period between the 37th Charles II. and the 4th of 
James II.) they could do none of the acts they did but by virtue of the charter of 
the 37th of Charles II. | 

Gentlemen, I undertake to prove, by a body of evidence, forty times as much 
as can be wanted, that they accepted this charter, and if it was accepted at all, it 
was accepted in the ache, becauſe the acceptance of a part, is the acceptance of the 
avhole. | 
I fay it again, the acceptance of a part is the acceptance of the avho/r ; and if 
they varied from it in any inſtances (which it is poſſible that for a ſubſequent time 
they might do) theſe variations are irregularities ; they are grounds of forfeiture if 


you pleaſe, but they go nothing to the queſtion, which is the queſtion in iſſue be- 


tween the parties. Was it accepted at the time of the grant? I fay for three or 
four years it was acted under iatirely. Nay it is clear they could not act at all, but 
by the acceptance of this charter, and this muſt be the charter of creation, for 
they were gone as citizens, and become private perſons, by the judgment I ſtated 
to you previous to that time. g v1 | 

Gentlemen, we know the hiſtory of the times, which followed. We know the 
variations in the mind, and councils of James II. during the lait year of his reign, 
with reſpect to corporations; ſometimes he publiſhed very gracious manifeſts and 
proclamations upon the ſubje& : According to my general memory, he was once or 
twice upon the eve of drawing them in again. At laſt, however, upon his being 
certain that the preparations in Holland were directed for an invaſion of this coun- 
try, he immediately iſſues a great number of charters to the ſeveral corporations, 
endcavouring to ſoothe them, and to put an end to the diſputes which had been 
upon theſe ſubjects, in former times; he therefore certainly did, in the 4th year of 
his reign, upon the 26th of October, grant another charter to this corporation, then 
exiſting as a corporation (you fee as I have ſtated, for the reaſons. that I have men- 
tioned) under the 37th of Charles II. the purport of which charter was, a releaſe 
and pardon of the judgment, which disfranchiſed the corporation, a reſtoration of 
them to what they were at that time, and to their antient laws and uſage. 

L ice by the pleadings introduced on the part of the profecutor of this informa- 


tion, that they mean to contend, that that charter of the 4th James II. was accept- 


ed in loto, in every part. They mean to conſider that as having the operation to go 
back to the time of the judgment. They mean to contend, that the charter of the 


37th Charles II. was a nullity, and that by the operation of the charter of the 4x“ 
James II. that rent (if I may ſo call it) which had been made in the corporation, by 


the judgment diſſolving it, was knit and ſewed together, and that things were put 
into a ſituation jult as if that had ncver happened, I agree, that if there had been 
no intervening charter, it might have been ſo; but there was an intervening charter, 


the charter of the 37th Charles II. a charter of creation, making them a corpora- 


tion ; it was competent to them, therefore, to accept this charter of the 4th James 
II. either in whole or in part. | ot 8 
I perceive, that by the pleadings, on the part of the proſecutor, they mean to 
contend this, that the effect of this charter of the 4th James II. was to reduce them 
to the government, and to the diſpoſition and directions of the charter of Harry VII. 
(that is to ſay} that a/Zrmen ſhould be elected annually. | 
| Gentlemen, I fay that this charter of the 4th James II. (and now you will ſee 
the reaſon why I ſtated ſo particularly the difference between a charter of creation 
and a charter of confirmation) which is, that the firſt muſt be accepted altogether, 
the ſecond might be accepted partially, this charter, ſubſequent ro the 37th 
Charles II. was accepted only partially, for ſtill they continue to do what they had 
always done, except in the time of Whitley, for three or four years, they ſtill con- 


tinued to chooſe aldermen by the ſelect body, as they do to this moment. They 
5 | | {t11! 
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cepted the letters patent of the 4th James II. 22 toto. They could not, becaule that 
was te turn them back to the directions of the charter of Harry the VlIth. to 
which they never, in any one inftance, conformed, as to chuſing aldermen annu- 
ally. That will, I conceive, prove what I have ſaid, that the charter of James 
the Second was not accepted ih toto. 

The point contended on the part of the preſent proſecutor, however well calcu. 
lated to anſwer private purpoſes, and to gain a Cheſter huzza, is fraught with much 
miſchief, Under the charter of Charles II, and under that charter only, 1s it, that 
the citizens of Cheſter enjoy very valuable franchiſes ; and how the gentlemen, who 
are concerned for the proſecution, would be received at Cheſter, would be very 
doubtful indeed, if the freemen of that city knew, that the effect of the preſent 
proceeding is to rob them of one of their fairs, is to rob them of their hoſpital 
lands —and to ſhake the ſecurity of many hundred pounds, which have been 
borrowed by the corporation upon their ſccurity—of all which, I am perſuaded, 
the freemen are not at all aware. „ 

I challenge the counſel on the other fide, to ſhew me by what authority it is 
that they have the fair called horn and hoof fair — unleſs it is by this charter, they 
have it by no other—it is of great importance, of great value to the city of Cheſter, 
for it cauſes a great reſort of people, and a great deal of money to be expended upon 
the ſpot, much for their benefit. By what authority is it that they have an hoſpital, 
which is greatly for the benefit of the freemen of Cheſter, unleſs it is by the grant 
of this charter? ] ſay by the grant of this charter, becauſe I will prove to you 
that it was given by the charter at the expiration of a certain leaſe, and at the expi- 
ration of that leaſe, poſſeſſion of it was taken. I undertake to demonſtrate to you 
that the hoſpital and the hoſpital lands that ſupport it, which are certainly for the 
benefit of the citizens, were taken under this charter. It ſeems to me (I ſhould be 
glad to be ſet right upon that ſubje&, if I am wrong) it ſeems to me that the ſe- 
curity for 16001. borrowed by the preſent corporation, will ſtand in a very preca- 
rious fituation, if the gentlemen ſhould ſucceed in the preſent proſecution. All 
theſe things are to be confidered. I heartily wiſh all this had been known, and 
then it would have extinguithed every ſpark of that popularity which certainly has 


begot the preſent proſecution. | 
I did complain of the vaſt variety of iflues here, which is introduced certainly 


by cuſtom, in the courſe of the procceding. 


I ſhall endeavour to run over the ſeveral iſſues, to give you ſome little idea in 
what way they are to be diſpoſed of by your verdi& ; and then I ſhall claſs the 
evidence, and ſtate to what iſſue it applies; which is the only way of your under- 
ſtanding this cauſe. f 

The firſt iſſue upon which you are to give a verdict, I ſhall relieve you from any 
difficulty about, becauſe I ſhall make the gentlemen a preſent of it. I with them 
much' joy of it, if it will be the cauſe of any expence in blue ribbands and cock- 
ades, they ere heartily welcome to it ; but it is not worth a ribband, in my opinion : 
That is, they contend that the mayor and citizens, at the time of granting the letters 


patent of the 37th of Charles II. were not, nor had, from time immemorial, 


been a corporation, 'There is not an immemorial corporation, or a preicriptive 
body in this kingdom, unleſs Cheſter was ſo, up to the time of the diſſolution of the 
corporation, at the period I ſtate to you. BOL 

I ſee the gentlemen nodding to one another, and applauding their dexterify in 
having got this verdict, but it certainly is not worth one farthing ; for, thank God, 


the law is not quite fo abſurd and hard in this procceding (abſurd and hard enough 


it is in theſe cafes, God knows) that becauſe they get a verdict upon one of the 
iſlues, they are to have a judgment. No; the court are to give judgment upon 


the facts which are found. This fact is of no conſequence in the cauſe, and upon 


this they ſhall have a verdict ; and it will be the only one, I believe, which they 


will have. = 
| II „ 
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The next is a very important one, but on which they have no chance of 
ſucceſs. | . | 
They gravely inſiſt, that by this charter of the 37th Charles II. he did not grant: 
that is to lay, in point of law, they contend, that it was totally void, and had no 
operation or cticet. | | 

I confeſs for one, I was extremely puzzled to know upon what ground it was, 
that this iſſue was taken by them, except, as I told you, it is the faſhion to put 
every allegation that can be taken, by itſelf, and to diſpute it on the part of the 
crown; but I was told, that there were two very curious points in corporation 
law (both of which I have no difficulty to confeſs are perfectly new to me) upon 
which, it was meant to be contended, that this ſame charter of Charles II. had no 
operation, or validity, in point of law. = e 

The firſt, I underſtand, is, that it is only under the great ſeal of England —only 
under the great ſeal of England !—E take it, that 1s, preciſely, the way, in 
which the King grants. It is perfectly true, it is part of the grant, that it ay be 
under the ſeal of the county palatine, but it is no condition, that it all be ſo. 
By the authority of that charter, they might, if they had been diſpoſed to pay 
fecs, have had the other little ſeal, appendant to this charter, but for this purpole 
one piece of wax, dangling to the parchment, is perfectly ſufficient, as I take it. 

[ conceive, therefore, that you will now ice why it was (I am afraid ſome three 
quarters of an hour ago) I mentioned to you, its being under the great ſeal, and 
that this county palatine was not like the county palatine of Lancaſter. From the 
time of Henry III. it has been in the crown. From all times great care has been 
taken to keep the duchy of Lancaſter ſeparate. We know that Harry the Fourth 
took it into his head, to preſerve it to himſelf in caſe he loſt the crown, as if it 
was at all likely, that he who cannot keep the crown, ſhould keep any thing elſe. 


It has been, for that reaſon, held ſeparately ; but not ſo, in the caſe of Cheſter, 


for that has been held under grants from the crown from Harry the Fourth's time, 
down to the preſent moment. I contend, it operated as a grant, without the ſeal 
of the county palatine. | | 

Another conceit, Jam told, is (I beg the gentlemen's pardon, if it is not fo} 
that truly this charter is not enrolled upon the patent rolls of the court of Chancery, 
and that therefore it is to be contended that the patent is not valid, and that (as the 
phraſe is) Charles IT. did not grant. 

It is aſtoniſhing, that theſe gentlemen, in the violence of their zeal to ſerve the 
city of Cheſter, ſhould attempt thus. to ruin its credit, and to rob the citizens of 
their fair and hoſpital lands et this is the ſort of ſervice they tender to them! 
I wifh the freemen knew it ; however, they will be informed about it. 

They contend, that the whole of this charter is totally void, becauſe it is not 
inrolled. In their zeal for the ſervice of the city of Cheſter, they would deftroy 
half the corporations in England. I venture to ſay, for F have no difficulty to aſſert, 
that I verily believe, there are an infinite quantity of charters, upon which ſome of 
the greateſt corporations of this country depend, that never have been inrolled. 

i tubmit to my Lord, that in point of law, it is not neceſſary. I take the law 
to be this, that the King cannot grant, that the King cannot take but by matter of | 
record; but when the King grants, by the great ſeal, he has granted, by matter of 
record. When he receives, it mult be inrolled, becaufe the act cf the ſubject is 
not a record, till it is recorded; and, I believe, that will account for certain dia, 
to be found in certain abridgers of the law, otherwiſe of moſt reſpectable authority, 
where they ſay, that letters patent are void, unleſs inrolled, but for which they 
quote no authority. | | | 

T trult there is nothing, in either of the objections; but with reſpec to the laſt, 
I conceive there is another anſwer, which, if my Lord finds it neceſſary to reſort 
to, he will, that is, that after ſuch a diſtance of time, though you cannot find an 
enrolment, it ſhall be preſumed, becauſe I know a great deal more has been pre- 
ſumed than enrolment, I know that my Lord Mans field has directed, in a conſi- 
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derable cauſe, and it never was diſputed to be law, —that after ſixty years, you 


ſhall preſume a grant under the great ſeal. This is preſuming ſomething infinitely 
leſs, though I conceive it not to be at all neceſſary. It is true, it ought to be re- 
corded upon the patent roll, but when the ſubject has got a grant, which has gone 


through all the checks to the King's grants, (which are a great many, you know _ 
perfectly well, not forgetting the privy ſeal, among the reit,) it would be ſtrange 


indeed, that he ſhould loſe his grant and the effect of it, becauſe the King's 
ofticers neglect their duty to enrol it, ? 

I conceive, therefore, that this famous iſſue of theirs, they will not ſucceed 
upon ; and that you will be bound to find, that by this charter the King did 


grant. : 


Gentlemen, I ſhall not trouble you with ſaying a word more, about the accep- 
tance of the charter, becauſe I haye, in ſome ſhort way, argued and ftated to you 
the grounds, which will diſpoſe of two of the iſſues, for the third is Whether it 
was duly accepted, as to the election of aldermen, and the general queſtion, whe- 
ther the letters patent of the 37th Charles II. were accepted as to the other mat- 
ters? I have already ſtated that they were accepted, as to the wwhole, for in point 
of law, the acceptance of any is the acceptance of the whole—ia point of fact every 
thing almoſt was, for two or three years, done under it. 

Thar will diſpoſe of the third iſſue in our favour, and I think of another, for 
they have thought proper, in their multiplicity of diſputed points, to introduce this 
queition—Whether the Earl of Derby, and a great number of other perſons, who 


are named by the charter of Charles the Second, as the ſirſt aldermen, did be- 


come aldermen according to the ſame letters patent? I take it to be conſequential 
of the other, becauſe I contend, that if it was a good grant, and if it was accepted, 
they did by virtue of that charter become aldermen. | 

Here is another iſſue, which I am ſorry to ſee—Merely for the purpoſe of 


putting us upon proof of the fact, they fay, that the mayor, aldermen, and com- 


mon council, have not exerciſed the franchiſe of electing aldermen according to the 
directions in the letters patent. I ſhall prove that fact clearly. BF 
There is another fact they diſpute. They ſay the defendant (Amery) was not 
elected by a majority of the mayor, aldermen, and common-counctl, in common- 
hall, duly aſſembled. I will prove that fact. | 
They diſpute too, as matter of courſe, that Mr. Amery was not duly admitted 


Into the office of alderman—1 ſhall prove that he was regularly admitted, and took 


the oaths— if they put us upon it, but I don't know that they will. 

Then we come to certain iſſues, which, my learned friend iays, lie upon him, 
and certainly one of them does. I have already ſaid a word or two by way of ar- 
gument, as to the acceptance of the charter of James the Second: I lay it was not 
accepted in toto. b | 


They introduce this: - They ſay, that by the charter of Charles II. (which 18 


truc) there was a power in the crown to remove all the officers of the corporation 


of Cheſter (that is to ſay, the mayor, aldermen, common- council, and the other 
officers, for there are various ones] by an order of council, under the ſeal of the 
privy council, ſignified to the perſons who were to be removed reſpectively; 
and the proſecutor has taken upon him to prove this fact, that ſuch an order 
of council was made under the ſeal of the ſaid privy council, and that 
it was ſignified to a great number of perſons who were officers, that are ſtated 


upon this record. It is incumbent upon them to prove it. The real effect of 


this iſſue, upon the whole record, I have ſome little doubt of, in my own. mind. 
We ſhall hear, by aud by, what effect it will have if found againſt us, but it is 
certainly calculated for miſchief; it is intended to overturn the corporation; and, 


once for all, I have no difficulty to ſay, that I have obſerved, that judges, and 
zuries, wherever there is an attempt to maintain an iſſue, in point of fact, for the 


purpoſe of overturning cuſtoms, and uſages, which have obtained for a century paſt, 


as in the caſe of our election of aldermen, by the ſele body, they have always 
x „ 1 8 expected, 
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expected, that thoſe, who undertake the proof, ſhould do it by the moſt coercive, 
and indubitable provt, that there ſhould not be a doubt about it. It is N incumbent 
upon the proſecutor to prove, under the privy ſeal, a communication of this order 
to every perſon, they have ſtated. I will venture to ſay, I believe, they cannot do 
1, and that it was not, I belicve, done in point of fact, jor I ſhall be able to ithew 
vou, that within three weeks after that time, perſons Rated to be removed by this 
order of council, did exerciſe their office. And we know that in thoſe times, almoſt 
wery thing wos in confuſion, and that orders were made, which never were carried 
into execution ; and in thort, we cannot know with any certainty, what was done. 
It is incumbent upon them, to ſhery that notice was given to cach perſon. 1 
defy them to do that; it cannot be proved. "The coniequence will be, that 
we ſhall be intitled to vour verdict upon that iflue. 

As to preiumption, I conceive, there is this diſtirction. In order to maintain that 
which has obtained in point of fact. and uloge, you will preſume à varicty of things; 
but tor the pu: poſe of overturning what has obtained, I take the rule to bc the 
direct reverse, to preſume nothing, but to put the Pirty upon abſolute, deciſive, 
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I very much doubt, Whether notice was, in point of fact, given to any one perlon. 

There is another iſſue, which is confequential upon tome of the former, 
whether the charter of Henry VII. confirmed by the charter of Elizabeth to much 
of it as relates to the election of aldermen) continucd in full force, until the making 
of the letters patent of 37 Charles II. I fay, at that time, they were not in force, 
becauſe, for the reaſons L have already ſtated, the effect of the judgment in Charles 
the Second's time, put an end to them, and all the reſt of the charters. 

You obſerve, gentlemen, that vou have a great many iſlucs to give your verdict 
upon, but you ice the ſubſtantial queition between the partics is no more nor jets 
than this: — Hawe they a right, at Celler, to go on to chuſ* cer in the avay tn which 
they have ele&:d them for theſe hundred years ® I may add too for thoſe three hun- 
dred years. That is ſubſtantially the queſtion you have to decide. 

I hall now fit down, and procecd upon the cvidence. We ſhall take the iſiues 
as they ſtand; and we fhall flate to you in what way we apply the evidence. 


Evidence for the deſendant. 
The charter of 37 Charles II. put into court. 


1t was admitted by the counſel for the defendant, that there was not any eurolment, nor 


the feal of the county falatine. 


Court, I never remember an inſtance of a part} producing a charter under the 
great ſeal being called upon to prove that it was enrolled. 

You will make the beſt you can of your objection to it, on account of its want 
of enrolment. It is no doubt the duty of the public ofticers to enrol theſe charters ; 
the great ical is their authority. ng | 

Mr. „n. Hail (worn. Examined by Mr. Leregſter. 

A What office do you hold in the corporation of Cheſter? 

A. Town-clerk. | ; 

Di. Hall produced the books of the corporation.] 

Curt. You have doubtleſs, on both ſides, inſpected the books: Ts there, or not, 
any contiariety, as far as the entrics go, as to the mode of elctiion ? | 

Mr. Serj. Adair. The entries arc not invariable : there are entries between the 
time of ine charter of Hen. 7th, and the 7th of Hen. 8, which I ſhall adduce to 
ſhew that the charter of Hen. -:h was then acted under as to the election of alaermen 
t farlicular. Then, I believe, in point of fact, from the 7th of Hen. 8, or there- 
abouts, the clection of aldermen was by the ſelect body down to the time of the 
Guo Wwarranto. Save cue inſtance in 1517, and another in 1567, 

Mr, 
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Mr. Leyce/ler. Had you not better 0 the election to be as we ſtate, and then 
ſhew Po exceptions ? 

Mr. Serj. air. I think it will ſave time, ſo to do. 

Curt. T ſuppoſe your admiſſion is alto, that elections have been made 1 in the ſame 
manner, ſiuc e che charter of Charles 2d. 

Mr. 9885 Zadie. Since the year 1698 the elections have been by the ſelect body. 

Mr. /-;cefter. Have you any entries, prior to Henry 8. h ? 

Mr. Hai. 1 think not of the cleftion of aldermen. 

Mr. Le N From what time docs it appear that they have acted as a corporati- 

on? Reier to the earlieſt entries in the books. 
A. Here is an entry gf the 19th Henry VII. which was an order by Mr. Mayor 


and /is brethren, to burn lamps. 
A charter of Edward I. was read, containing an inſpex :imus in it of a grant to 


the corporation, by the name of Ciwes. 

A charter of Henry UT. conſirming the Bberche⸗ of the citizens of Cheſter, 
read. , 
1oth April, 1 James 
the charter of Charles 


mayor. 
A roll of the ſeflion 17th April, 1 James II. with a writ directed to the ſheriff 


for ſummoning a jury-atteſted by Sir Thomas Groſvenor, mayor, and Sir Edward 
Lutwych, recorder. 

Noto: This ; ſeſſion roll alſo contained the names of 16 aldermen, named in the charter. 
And it mentions Thomas . as common clerk ho is likewiſe named in 
the charter. 

Q. Have the corporation a common ſeal? 

. ; 

Mr. Bearcreft. A common cal is granted for the firſt time by the charter of 


Charles II. 

Mr. Lezcefer. You will produce the aſlembly books, to ſhew what e 
officers have Sek fince that time. 

LAL. Hall 8 the nfjembly books, and rend.] 

& An entry 7th March, 1 James II. At a common hall before Sir 8 
Groſvenor, Part. the aldermen and common council of he faid city - At which 
: allembly, Bradford Thropp, ſhocmaker, is elected a common-councilman, in the 
room ot Plumley, deceaſcd. 

Nete : Plumiey wras one of the common-council named in the charter of Charles II. 

A, at the fame aſſembly, it was reſolved and ordercd, that whereas ſeveral 
keys me loſt under which tla common ſeal of this city uſed to be kept, and the 
_ hath been broke open : that the treaſurer take care that locks and keys be pro- 
vide 

„Alſo, at the ſame aſſembly, it was ordered by the whole aſſembly, that 
Rich. Parker, deputy clerk of the pentice, ſhall be made a freeman. Brad ford Thropp 
took the uſual oaths of a common-councilman. 

An att of aſſembly 12th March, 1684. Before Sir Thomas Groſvenor, Bart. 
mayor, the aldermen, and common- council, of the ſaid city, by which it was or- 
dered, that Mr Francis Leech ſhall be made a freeman of the ſaid city. 

Ordered, „That twenty guineas ſhall be preſented to Dr. Owen Wynne, for the 
extr aordinary care and pains he hath taken, in, and about, procuring 2 late charter 
granted by his late moſt pracious majelily King Charles the Second, to this city. 

« At the fame aſſembly , it. was alſo ordered, that a gratuity of twenty guineas 
be given to Mr. John Kegge, for his extraordinary care and pains in ſolicitation, 
about the buſineſs of the late charter. 

« At the ſame afſembly it was ordered, that Thomas Wilcoch, alderman ; 
Thomas Simpſon, alderman ; William Wilme, alderman ; and the trenfuper for the 
time bang, or any three of chem, „ hall audit the accqunts of the late murengers, &c. 


II. Sir Peter Pinder, Bart. (one of the aldermen named in 
II.) is appointed deputy to Sir Thomas Groſvenor, then 
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it was ordered, that Richard Aſhton ſhould be. 
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« At an aſſembly, 3 April, 1 Jam. II. before Sir Tho. Groſvenor, Bart. mayor, 
Sir Edw. Lutwytch, recorder, the aldermen, and common-council, of the ſaid 
city; it was ordered, that Michael Johnſon, ſopemaker, ſhall follow his trade as 
if a freeman. wm | 5 

&« At the fame afembly, it was alſo ordered, that the monies due for the charge 
of obtaining his late majejiy's gracious charter, ſhall be paid by the treaſurer of this 
City, into the hands of the mayor, to be by him paid over quhere it cught,—Leave- 
Jookers were then allo appointed. 555 | 

« At an aſſembly holden 8 Oct. 1 Jam. II by Sir Thos. Groſvenor, Bart. 
mayor, the aldermen, and common-council, of the ſaid city, it was ordered, that 
Richard Levinge, deputy-recorder, ſhall. be, and hereby is, elected a common- 
councilman, in the room of Robert Jones, deceaſed. | 

« James Hutchinſon was elected a common-councilman, in the room of Owen 
Shone, deceaſed. _ ; 

It was ordered, in conſequence of a petition from the yeoman of the pentice, 
that a fee of 2s. 6d. was to be received by him hereafter, on the admiſſion of 
every frceman. 

„It was alſo ordered, that all thoſe uh avere made aldermen by his late majeſiy 
King Charles the Secona's moſt gracious letters patent, and had not been aldermen be- 
fore that time, and the comn:on councilmen who wwere alſo made by the ſaid letters 
patent, and had not been ſo before, did unanimouſly agree the aldermen to pay 
405. a picce, and the common-councilmen 20s. a piece, to be laid out jn plate, for 
the ule of this incorporation. | | 

« At an aflembly, 16 Oct. 1 Jam. II. before Sir Thomas Groſvenor, Bart, 
mayor, the aldermen, and common-council, at which aſſembly it being put to the 
queſtion, who ſhall be mayor for the year enſuing ? it was ordered, that William 
Wilton ſhall be the mayor, and he took the oaths, PE. 

„% Alio, on the nomination of the mayor, Randal Turner and Richard Oulton 
were elected ſheriffs; Thomas Simpſon and William Ince, aldermen, were elected 
murengers ; Hugh Starkey and Henry Bennett, aldermen, treaſurers; Edward 
Oulton and Francis Skellerne, aldermen, coroners ; Henry Croiby and Thomas 
Maddox, leave-lookers : and they all reſpectively took the oaths, | 

& At an aſſembly, 25 Nov. 1 Jam II. Wm. Wilſon, mayor, the queſtion was 
put, who ſhall be a common-councilman, in the room of Richard Bird, deceaſed; 

« At the fame aſſembly, it was ordered by unanimous conſent, that Richard 
Levinge, Eſq. ſha!l be elected alderman, in the room of Sir Edward Lutwych, 
Kat. who lately reſigned his office of alderman, and Caldecot Alderſay was elected 
a common-counciiman, in the room of Richard Levinge—It was ordercd by unani- 
mous conſent, that Richard Levinge ſha!l be elected recorder, in the room ot Sir 


Edward Lutwych, Ent. who lately reſigned his office of recorder He took the 


oaths accordingly, together with the oath of his office. | 

« At an aſlembly, Friday, 18 Dec. 1 Jam. II. before William Wilſon, Efq. 
mayor, the aldermen, and common council— William Starkey's name is mentioned 
as an alderman. -- | | | 

„The ſaid William Starkey, with ſeveral other aldermen, are appointed audi- 
tors of the treaſurers? accounts, | 


& At the ſame aſſembly, the queſtion was put, who ſhall be a common-council- 


man, in the room of Richard Francis, deceaſed It was ordered, William Francis, 
his ſon, ſhould be clefted in his ſtead. 

At an aſſembly, 20 Feb. 2 Jam. II. —It being put to the queſtion, whether or 
no a glove ſhould be hung out, according to the uſual'cuſtom, at fair times, to give 
notice of a fair, to be held the lau Thurſday in February, according to the grant of 
the late King Charles the Second—Orered, by unanimous conſent, that a glove ſhall 
be hung out, to give notice of the {aid enſuing fair, . | 

" 8 « Officers 
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« Officers were appointed to collect the murage duty, according to his late ma- 


| jeſty's grant, by his royal charter to this city. 


. 


« At an aſſembly, held on Friday 18 June, 2 Jam. II. before Wm. Wilſon, 
mayor, the aldermen and common council, it being Þut to the queſtion, who ſhall 
be common-councilman, in the room of Richard Harriſon, deceaſed ? It was, by 
unanimous conſent, ordered, that Matt. Anderton, the younger, gentleman, ſhall be, 
and he is hereby, elected a common-councilman in his room; who took the uſual 
oaths accordingly. | | | 

« Allo, at the ſame aſſembly, it being put to the queſtion, who ſhall be alderman, 
in the room of Ralph Burroughs, deceaſed ? It is ordered, unanimouſly, that Pete 
Bennett ſhall be alderman in his room. | 

« It being put to the queſtion, who ſhall be common-conneilman, in the room 
of Peter Bennett? It is ordered, that Randal Vauſe ſhall be a common-councilman, 
bow. | 8 ; 

« Alſo, at the ſame aſſembly, it being put to the queſtion, who ſhall be com- 
mon-councilman, in the room of Richard Afhton, deceaſed ? It was ordered, that 
Griffith Trygerne be a common-councilman in his room. | | 

« At an aſſembly, held on Friday, 15 Oct. 2 Jam. II. before Wm. Wilſon, 
mayor, the aldermen, and common-council, it was put to the queſtion, who ſhall 
be mayor for the year enfuing? It was ordered, that Edw. Oulton, Eſq. ſhall be 
elected mayor for the vear enſuing. | | 

« Ordered, at the ſame aflembly, that Pulefton Partington, watchpꝛaker, and. 


Matt. Anderton, merchant, fhall be, and they are hereby, elected ſheriffs. 


« Ordered, that Thomas Simpſon and Wm. Ince, aldermen, ſhall be eleted 
murengers. c ; | 
« Orlercd, that Henry Bennett and Wm. Bennett, aldermen, ſhall be elected 
treaſurers. | . : 
And Francis Skellerne and Wm. Allen ſhall be elected coroners. 
« That Bradford Thropp and Griffith 'Trygerne, ſhall be leave-lookers.” 
Mr. Serj. Adair, They have now got the whole number of aldermen. 
At an aſſembly, 3 April, 4 James II. before Hugh Starkey, mayor, the al- 


dermen, and common-councilmen of the ſaid city, by unanimous conſent, Wm.. 


—_— was elected a eommon-councilman, in the room of Ralph Poole, de- 
ceaſed.” | 1 

Mr. Hall produced a book of the portmote court. 

“ Portmote court, 15 Oct. 2 Jam. II. before Edw. Oulton, mayor, and Richard. 
Levinge, recorder.” It ſtates, that a court was holden before the mayor, according 
to the uſage and cuſtom of the city of Cheſter, uſed and approved from the time 
whereof the memory of man runneth not to the contrary. | 

Another portmote court book produced for the ſucceeding year. | 

An entry of the election of a coroner, ſwordbearer, and ſerjeant at mace ; allo a 
deputy ſerjeant at mace. | "4 | 

An entry read, to prove that Simpſon acted as a eommon-clerk.—His name ap- 
pears to the writ, 10 April, 1 Jam. II—and to ſome indictments. 

« Edward Oulton and Francis Skellerne, coroners ; Joſeph Langley, gladifer 3 
Powell Williams, ſerjeant at mace ; Roger Lewis, deputy ſerjeant at mace ; Thos. 
Simpſon and Wm. Ince, murengers, gave in their accounts; Richard Harriſon 
and John Johnſon, ſheriffs, 1 Jam. II. made returns to writs. 

* March 26, 1685. _ Diſburſements on account of the new charter, from March 
1684, to March 1685. F | 

% Dec. 21, 1686, A balance of LF. 275 received by the ſucceeding treaſurer 
Bennett.” | | 

An entry from the portmote court book, read. | : | 

John Williamſon was yeoman of the pentice ; Robert Warmingham, eryer.— 
Courts held by Sir Thomas Groſvenor, mayor; Sir Thomas Grofvenor, mayor, &c. 
on the ſeſſions tile, And that ſeſſion was held by the mayor, recorder, aldermen, &c. 

| | Portmote 
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Portmote court held before Peter Pinder, deputy to Sir Thomas Groſvenor, ac- 
cording to anticnt ulzge, 4 May, 11t Jam. 11, 

Another held before Sir Thos. Grolvenor, bart, 9 March, 1 James IL. 

Another held before Peter Pinder, deputy to Sir Thomas Grolveuor, oth April, 
1 Jam. II. | 

A roll of a crown- mote court and gaol delivery, 30 Azeit, 2 2 Jam. II. before the 
mayor and recorder. The jury pannel produced, by which the ſheriffs are direc- 
ted to ſummon a jury to attend at the next crown-mote court, held before the mayor 
and recorder; to which the names of the jury who attended are annexcd. 


Another court, 12 Oct. 1 Jam. II. before the mayor and recorder. At this 


court there was an indictment for a capital offence. 
Mr. Geo. II Jitiey, ſworn. Predaces frim the petty bag cffice a writ for the elefion 
A members of pariiament, 24 Feb. 1 Jam. II. By a return thereon, 9 March, 
1 Jam. II. Richard Harrifon and Joh Johnſon, appear to be ſheriffs, &c. &c. 
Anothed return produced, 
Mr. Hall. Examined by Mr. Leyceſter. 
Q. Can you inform the court in what manner the recorder has been elected? 
A. By the mayor, aldermen, and common-council—the ſelcct body. 
How has the town-clerk been elected? A. By the ſelect body. 
Q Who holds the courts ?=A. The mayor aſliſted by the recorder, but the 
mayor alone is named on the record. 
* What gaol have you? —A. The Northgate tower. 
. Do you know whether the ſherifts have ever held a pentice court ? 
A. They have conſtantly. 
Ar. Hall read an entry jrom the book of the pentice court being held by Fa Heri. 


To ſhew that the freemen of Cheſter ſerved upon juries at the city courts, a a 


pannel of the ſheriff's court was read, 16th July, 1 Jam. II.—The names of eleven 
freemen who were ſummoned upon that jury were read. 

Mr. Boxer. Now we will ſhew that tome who ſerved on thoſe; juries were made 
free after the granting the charter of Charles II. 

A pannel read 10 Sept. zd. Jam. II. 

Another pannel, read 28th Feb. 2 Jam. II. 1685. 

Mr. Hall again examined.) 
Q. Do you know whether the freemen of Cheſter conſtantly ſerve on juries in 


the city.? 
A. I never ! of a freeman ſerving on juries out of the city—none but 


freemen ſerve in the city. 


Q. Do you know waether the freemen are free from tolls ? 
A. Freemen don't pay tolls, fave prize wine excepted by the charter. 
A clauſe in the charter of Charles II. was read, in which prize wine and iron avere 


8 
Do the ſherifts arreſt . They did arreſt for 408. before 4. late act. 


* What fairs have you ? 
A. Two, one at Midſummer, a another at Michael mas, and one called horn- 
and-hoof fair which is held the laſt Thuriday in February. 
Q. Do you know whether they have any court there? 
Mr. B-arcroft. That is incident to a fair. 
A. There are generally complaints which the may or and magiſtrates redreſs, 
. How is the recorder appointed ? 
A: He is elected by the ſelect body, and approved by the crown. 
Q. Has the mayor a {word carried before him ?—-A, He has. 
Q. And a mace *—A. Yes. : 
'Q. Do you know who have the goods of felons ? 
A. The corporation and the ſheriffs, in conſideration of 0 _ they pay for 
them, | 


Q. Who have the fines and fortcitures ?—A, The ſheriffs. 
Q. To 
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Q. To whoſe uſe ?—A. To their own uſe, in conſideration of paying 10l. 
apicce—and they alſo have the inſpection of the river Dee. | | 

Mr. Bearcroft. We will now read the clauſe of the grant of the reverſion of 
the hoſpftal lands after the expiration of the leaſe. 

| | | (It vas read.) 
th Oct. 1698.--At an aſſembly holden before William Allen, Eſq. mayor, 
John Williams, Eſq. deputy recorder, the aldermen, and common council, of 
the ſaid city, ordered that Sir John Mainwaring give ſatisfaction, by producing 
his grant to hold the hoſpital lands after Col. Whitley's death. 

At an aflembly, on 19 Aug. 1703, Johnſon, mayor, Comberbach, recorder, 
&c. Mr. Recorder was deſired to go to Lady Mainwaring for the ſeal of the 
hofpital ; and the recorder was intruſted with the charter which granted the 
hoſpital lands.” | | | 

E | M.. Hall again examined. 
Q. Are you in poſſeſſion of theſe hoſpital lands now? 
A. Ves; I have received the rent about twenty years. | | 
Q. In granting leaſes of theſe hoſpital lands, to whole uſe are the fines applied? 
A. There are a great many objects maintained in the alms-houles ; the ſurplus 
is brought into the general corporation fund. 
Q. Are theſe funds applied to the purpoſes of che fele& body only, or to the 
general purpoſes of the citizens ?—A. To general purpoſes. _ | | 
Q. How much are the corporation in debt ? 
A. 1600l. on the hoſpital lands, and they pay 200l. a year annuities. 
Mr. Bearcroft. We ſtop here as to the acceptance. | | 

| / | © Mr. Hall croſs-examined by Mr. Serj. Adair. | 
Q. dow long have you been town-clerk of Cheſter ? 
A. Mr. Brock, the late town-clerk, died upon the 4th of Auguſt laſt ; I ſuc- 
ceeded him. NT | | a 
Q. How long have you ated as deputy ?—A. Twenty-thzee years. 

Q. And you have, I ſuppoſe, known the corporation of Cheſter. even longer 
than that? — A. I have lived in the town about 35 years. 

Q. How long, to your knowledge or belief, has the mode of electing aldermen 
by the ſelect body, as it is called, been continued in the corporation? 
A. I don't know of any election of aldermen by the freemen at large, except 
in the time of Queen Elizabeth. | Sb | 

Q. Then J underſtand the reſuit of your anſwer to be, that with the excep- 
tion of the inſtance you mention in the reign of Elizabeth, you believe the elec- 
tion always, has. been in the ſele& body ?—A. Except in the time of Whitley. 
Q. Except, then, in a few- inſtances, the mode of eleQing aldermen by the 
ſelect body, has prevailed as far back as the reign of Elizabeth? — A. Yes. 

Q. It has then prevailed before the granting the charter of Charles II ? 

A. There are a great number of orders in council which ſhew that. 

Q. Were not the ſheriffs' peers always common-council-men ? 

A. No, not formerly. 7: ON 

Q. Can you point out any inſtance, in which the ſheriffs? peers have voted, 
the ſelect bod? | 

A. There are many entries of their attending the ſele& body. The ſheriffs 

were formerly Choſen out of the common-council. | 
2. The election was made by the ſelect body? | 
A. Yes; and there are a great number of entries, which clearly convince me, 
that the ſheriffs were choſen out of the common-council ; by which means there 
were two out of the forty wanting; at the next aſſembly, ſoon after the ele&'on, 
two perſons were choſen, to fill up their places in the body, in the room of the 
two perſons choſen ſheriffs, There are a great number of inſtances of that fort. 


1 | | N | Q. ; You 


— 
— 


2 — _ 
thts oats PE 8 as 
SEE E 2 2 > r 
———ůůů— On ib. » 
=D DIE CERES 2 


* * 
ES 
es 

— 
OO ror 


SEE 
=y 3 


. 
. 
245 is 
3% iff 
373 
1:8 
1 
* 
1 


- 


3-0 EV 1D EN ( Tun 


Qi. You have ſpoken of an order of the 2 of March, 1. James II. reſpecting 
the keys, under which the common ſeal uſed to be kept? A. I read the order. 


Q. Are there not orders in the books of the corporation, prior to that date, 


which ſpeak of a commen ſeal uſed by the corporation ? 8 
A. I have no doubt but they had a common ſeal. 
Q. Have you any doubt, from your knowledge of the conſtitution of the 


corporation, and of their books, that the corporation uſed a common ſeal, long 


before the year 1684 ?—A. I have no doubt about it. 


Q. On the 8th of Oct. in the fame year, 1 James II. you read an order, by 


which certain fees were directed to be paid to the yeoman of the pentice? 
A. Vs. 8 


Q. You ſay ſome of theſe fees have been diſcontinued, and not paid, in pur- 


ſuauce of that order? — A. The fee upon the freemen continued to be paid, 
But the fees of aldermen and common-council-men did not? 
A. They did not. 
Has there any order been made by the corporation, for diſcontinuing theſe 
fees -A. I don't know that there has. | | 
Q. Then the truth ſeems to be, that the aldermen and common-council, who 


take the whole government of this corporation into their hands, choſe to diſcon- 


tinue ſuch fees as were to be paid by themſelves? 


A. From what I have known of the corporate body, I don't think that they | 


are inclinable to take away the officers fees. | 

Q. There is an entry, by which all the zew aldermen and common-council, 
under the charter of King Charles, are directed to pay a certain ſum of money, 
to be laid out in plate Have you any entry, which ſhews the cauſe of the diſ- 


tinction, between the new and the old aldermen ? ; 
A. I believe every alderman or common-council-man, upon admiſſion, either 


paid a ſum of money, or made a preſent of plate—which has been changed into 


a ſum of money, and till within theſe few years, the aldermen uſed to pay it — 
they uſed to pay four pounds to the treaſury, in lieu of any thing of that ſort, 
and the common-council 40s. | 

Q. You conceive, what is moſt probable the diſtinction, that the order was 
made upon the new ones to pay, becauſe the old ones had paid ſomething upon 
that account before? A. I tate it for granted, to be ſo. WK 

Q. On 15th Oct. 2 James II. it appears that Puleſton Partington and Matthew 
Anderton, were elected ſheritls? - | 

A. I am not certain of it, unleſs I ſaw the entry. 5 

. You read that.—What office had Partington, in the corporation before 
that? — A. I don't know. . 

Q. Can you account, why no entry of election of city officers appears in your 
books, in the zd year of James the Second ?—A. There is a blank leaf. 

And no entry appearing in that year ?—A. There is no entry, 

. Can you at all account tor that blank ? | N | 

A. I ſhould ſuppoſe the officer did not do his duty. „„ 

Q. Have you known the portmote court, as long as you have been deputy town - 
clerk ? —A. Yes. 1 

Q. Betore whom has that court been held, ſince you remember it? 

A. Conſtantly before the Mayer, aſſiſted by Mr. Recorder. The recorder attends 
the mayor, and does the buſineſs. 

Q. The court is held before the mayor, and the recorder acts as his aſſeſſor ; 
and 10 it has been ever fince you have known the court ?—A. Yes. 

Q. The ſtyle of the court, ever fince you have known it, has run,. — Before the 
mayor, — according to the ancient uſage from the time whereof the memory of man is 
not ro the contrary ? 

A. I received it fo, and ſo it has continued during my time. 

| | | Q. Hare 
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Q. Have .yau ever, in your memory of the corporation, known a deputy 
mayor diſchange any of the functions of the office, or hold any court ? 
A. Npyt in my time. 
- You have been acquainted with the crownmote court A. Yes. 
Before whom, in your time, has the crownmote court been held ? 
A: Before the mayor. 
Q. The crownmote court, in your time, 1 been held before the mayor ? 
A. Ves; the recorder aſſiſting him. 

And has not the ſtyle of that court always been according to the uſage of 
the $7) city, from the time whereof the memory of man is not to the cantrary ! A. Yes, 
. Before whom has the ſeſſions been held, in your time ? | 

A” Before the mayor, recorder, and juſtices. | 
Q. What is the quorum in your ſeſſions ? 
A. The mayor and the recorder only, as I apprehend. 
The recorder, I think you ſay, has been elected by the ſele& body, as 
well as the aldermen ?—A. Yes. 


Q. I ſhould wiſh to know, by. whom, during your knowledge of the corpora- 


tion, the mayor has been elected? - A. In the town-hall. 
Q. My queſtion is, by whom ? 
A. The freemen at large have, I believe, returned zawo aldermen.— 

I have a right to put the queſtion thus to you (if I am wrong, you will 
ſet me right)—Has not, during all your knowledge of the corporation, the elec- 
tion of the mayor been made thus-—that the freemen at large, in common- hall 
aſſembled, returned two aldermen, who have not ſerved the office of ſheriff within 
three years ?—A, That has never come in queſtion. 

Then the freemen at large, in common-hall aſſembled, have returned two 
aldermen ?—A. Ves; when there has been any diſputed election. 

. As far as your knowledge goes, whenever there has been a formal election, 
the common-hall, conſiſting of the freemen at large, have returned two aldermen 
without regard to the circumſitance—avhether they have ſerved the office of ſheriff 


avithin thre ye ars before, or not :—Out of theſe two, the mayor, recorders and 


aldermen, have appointed one to be mayor? 

A. I believe there has been no election for mayor, but i in October laſt. 

Q. And you have always underſtood that to be the mode of election in the 
corporation? 

A. Yes; it is allowed that the freemen have a right to vote for two . 
and thoſe two, who have the majority of votes, are returned to the mayor and 
aldermen. 

Q. Two are returned by the a out of whom rue ſelect body chuſe 
one to be mayor? A. Certainly. 

In what manner have the ſheriffs been elected: 
A. I don't know whether the mayor only names, .or how ; but the mayor is 


aſked the queſtion, and he names the firſt ſheriff : Whether the aldermen have a 
right to concur in that, or not, I don't know; but the map in fact, names the 


firſt ſheriff, 
Q. Who appoints the other ſheriff ?—A. The freemen at large. 
Q. In what place does the mayor name the %% ſheriff ? 
A. In the common-hall. 
At the common-hall holden upon the election day, the mayor names one 
ſheriff, and the freemen at large chuſe the other ?—A. Yes. 
2 Do. you remember the conteſt for the election of ſheriff in 1771 ? 
. I don't remember what year it was; but I remember one very well. 
. Was Mr. Amery (the defendant) a member of the corporation at that 
e I think he was a common-council-man then. 
Q. Do you recolle& whether he voted at that election for ſheriff, or not? 
A. I don't recollect. 1 have the poll book here, 
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By whom, during your knowledge of the corporation, have the coroners 
been eleted ?—A. I don't know; the mayor names them; they have the prece- 
dent book to go by. TD | . 

Q. Then as far as your knowledge goes, there has been no election of coroners 
in your memory; but they have been named by the mayor ? 

A. Yes; but I don't know in whom the right 1s. 

Q. Do you know by whom the murengers, or ſurveyors of the walls, are elected? 

A. They are elected on Friday next after the feaſt of Saint Nicholas, by the 
mayor and aldermen ; the entry in our book is, by the mayor and alder men; and I 
rather think they are elected by thoſe aldermen whe are juſtices : but the entry is ds 
I have ſtated it. - | 

Q. Ir is on the Friday next after the feaſt of Saint Nicholas? 

A. Generally : but I think I remember an omiſhon. 

Q. Do you know by whom the treaſurcrs haye been appointed ? 

A. The mavor always names them. 

The leave-lookers ?—A. The mayor names them alto. | 
QQ. What perſon adminiſters the oaths, directed to be taken by thoſe who are 
admitted into the corporation? A. I and my clerk. 

Q Bur before whom are all thoſe who ate admitted into the corporation (the 
freemen, aldermen, and common-council) ſworn? | ; | 

A. They are all {worn before the mayor and another juſtice at leaſt; 

Q. Have you never heard of their being ſworn before a deputy mayor, or 
deputy recorder ? , | 

A. We have had no ſuch officer in my time, as I recollect, till very lately, 
when Mr. Recorder appointed Mr. Cowper his deputy. 

Q. Mr. Cowper was fo appointed for the purpoſe of trying a particular caule ? 

A. I believe that was the occaſion of it, he did all the buſineſs then. 

In what court was that buſineſs conducted ?— A. In the portmote court, 

> The recorder was not preſent ?=A. He was not. LES 

Q. Was the bulineſs of the ſeſſion done by Mr. Cowper, at that time, in- 
ſtead of the recorder ?—A. The whole of it. 8 

Q. The mayor, and one of the aldermen, I take for granted, were preſent 
as juſtices? 3 a7 

A. There is generally a very full court - often eight or ten—ſometimes more 
—ſometimes lels. | | | 

Q Have the ſheriffs always been elected out of the common-council ? 

A. I believe ſo; I don't recolle& any otherwiſe; there was a conteſt for ſheriff. 
I believe they have all been elected out of the common-counci]. | ; 

Q. Don't you remember a perſon of the name of Corles ? 

A. Ves; he was a member of the common council I think: I am pretty clear 
he was : the corporation hroke the rotation then. 1 : 
Q. Are you acquainted with the ſheriffs' court alſo ?—A. Ves. 

. At what time do they hold their court ? 8 | 

A. We ſay, they have a right to hold them upon Tueſday, Thurſday, and 
Friday, weckly. | | | 

Q. Have they been ſo holden ?—A. Yes, when the buſineſs requires it. 

Q. I believe by the conſtitution of the corporation of Cheſter, no perſon can 
ſerve upon juries, in any of the courts within the city, except the freemen ? 

A. We never return any but freemen, if we know it. | 

Q. I remember a famous caſe in the court of King's-bench, where that was 
recognized ? : | | 

A. I don't ſay, we may not have done it; there may have been miſtakes ; 
there may have been irregularities. | x | f 

Q You don't return any intentionally, upon the pannel, who are not freemen ? 

A. No :—but, believe, we don't require freemen on coroners? inqueſts. 

(). No tr22men ore regularly impannel'd to ſerve on juries, without the city ? 

| yy A. Never 


* 
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A. Never that I knew ; but Mr. Wilbraham is better able to ſpeak to that. 
Q. You have ſpoke of the exemption of the freemen from tolls: They are not 
excmpted from all tolls generally: You ſay there is an exception of prize wine 
and iron? 5 | | 
A. I know nothing of iron, but prize wine I know ; the corporation, I ap- 
rehend, have a grant of the crown dues. | 5: 
Q. With reſpect to the hoſpital lands, I obſerve in the order of 19th Auguſt, 
1703, that the recorder was directed to receive the ſeal of the hoſpital from Lady 
Mainwaring :—Is there a common ſeal uſed for the hoſpital, different from the 
general common ſeal of the corporation! ; 
A. Yes, and it is here: We always ſeal the hoſpital leaſes, with the hoſpital 
ſea]. | | 
Q. Do you know how the hoſpital ſeal came to be uſed ; and how there came 


do be an hoſpital ſeal at all ? 


A. I know nothing more than what the books mention. 

Q. I ſee nothing about that hoſpital ſeal in the charter of Charles II! 

A. There is an order in the books, that the recorder ſhall go to Lady Main- 
waring, for the hoſpital ſeal. | 

Q. That has led me to the knowledge. of the fact, that there is an hoſpital 
ſeal ; but there is another order, that the recorder be intruſted with the charter 
by which the ſame is granted: —I beg to know what charter that is ? | 

A. I don't know. - | 

Q. Is there no ſuch charter? . 8 
A. There is a charter of Oliver Cromwell's; and, I think, a charter granted 
the 15th Sept. 4 James II. TEE | 


e the ſeal was received by the recorder, and theſe are the charters, 
which the recorder was intruſted to keep ? 3 8 


A. He might receive it; but I know nothing farther about it, than what the 
order ſtates. ; | 8 | 

Q. Who are the perſons, that have a right, by the charter, to demand the 
freedom of the corporation ? 

A. Every perſfon—who has ſerved ſeven years“ apprenticeſhip—or born a free- 
man —or by order of the corporation. | 

Q. That is, ex gratia:—Has it ever occurred, in your knowledge of the 
corporation, that any inhabitant of Cheſter, who was not intitled by birth or 
ſervitude, has demanded his freedom, and that it has been allowed, under the 
deſcription of az inhabitant of Cheſter ? | | 


A. I never remember any perſon being underſtood, merely as an inhabitant, to 
have a right to his freedom. | 


Mr, Leycefter. I think you tell us, that the ſheriffs were, formerly, choſen out 
of —_ 3 and their places were filled up by other perſons? 
es. | 7 
Q. How has that been, within this laſt century ? | 
A. By the ſelect body the mayor, 24 aldermen, and 40 common-council-men. 
Mr. Bearcroft. We are going now to prove, that the defendant, Mr. Amery, 
was one of the common-council when he was choſen alderman—that goes to the 
* '% and 8th, iflues. | 
r. 


rjeant Adair. The evidence hitherto given, has been upon the zd, 5th, 
and ꝗth, iſſues. | | 


Mr. Hall examined by Mr. Bower. 


Q. Was Mr. Amery a common council-man, when he was elected an alder- 
man ?—A. He was. | 


Q. Were you preſent at the time he was elected alderman ? | 
A. I believe I was—There have been very few corporate aſſemblies, at which 
I have not been preſent I hays no doubt but I was preſent at his election. 
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Q. Was he elected by the majority of the mayor, aldermen, and common- 


Council? - A. Yes. ! 


Was he admitted into the office of alderman ?-—A. Yes. = 
Q. His he ated in that ofiice ever ſince? -A. Yes. | 
N Was he elected at one of the aflemblies before the mayor, aldermen, and 
common- council? — A. Yes. 
Q. When was he elected alderman? 
The entry of Mr. Amery's election to tre office of alderman read, dated 1} March, 
1782. | | Es 
Q. Was Mr. Amery a common-council-man at that time? = A. He was. 
The entry of Mr. Amery's election to the office of common-councel-man, read, dated 
17th Jarnaty, 1763. . 
Q. What is the inner pentice room? | | ; 
A. It is an office where the magiſtrates meet to do buſineſs—ſometimes we 
have our our aJemblies in the inner pentice—ſometimes in the common-hall. 
Q. Have you ever known any election of aldermen or common-council-men 
before this, in the inner pentice ?—A. Yes. | 
Q. The place for the common-hall is in the market place? 
A. Yes, which was built in King William's time. 5 
Mr. Serjeant Adair. Is there no common-hall now ?—A. Ves, that which 
was built in King William's time is now the common-hall. | 
Mr. Hal! croſs examined by Mr. Milli. 5 
Q. Do you remember Henry Ryder being a candidate, for the office of ſheriff, 
in 1771 ? | | 
A. I don't know what year it was, but I remember it very well. 


9 


Q. Was he a common-council-man at that time ?—A. He was not. 


Q. Do you remember, whether a poll was taken ?—A. Yes there was, 

Q. Do you know, whether Mr. Amery voted for him ? 

A. I take it for granted, that he did not. | ; 
Mr. Mills. Here is an order made 14 OR. 10 William III. that all elections 
ſhall be made in the common-hall. | 

| | The order avas read. = | 
Q. When the ſelect body meet at the. common-hall, is any perſon admitted, 
who is not admitted into the inner pentice ?--A. No. 

Q. Do the ſelect body admit any one into the common-hall at their elections, 
but what have buſineſs ?—A. No. | 

Thomas Almond, ſworn: Examined by Mr. Plumer. 

Q. How old are you ?—A. Eighty-rwo, | s 

Q. How long have you known the city of Cheſter ? | 

A. I was born there, and have known it ever ſince. 

(). Do you know of a fair held there, called hoRN-AxD-HOOF FAIR ? 

A. Yes: I can remember that fair for ſeventy vears. 

Q. When is it held ? A. The hindmoſt Thurſday in February. 

Who receives the tolls of that fair 7. 

A. I can't tell; I have ſeen a man demand the toll of the market there. 

Did he demand it as a toll belonging to the city ?—A. Yes; I ſuppoſe ſo, 

Q. Was there a number of horſes at this fair? A. A vaſt quantity. | 

Q. How long does it laſt ?—A. Only one day. 

.Do perſons who buy at this fair pay any tolls? 

A. If they bought a cow or a heifer, they paid a halfpenny or a penny. 

Thomas Almond, croſs- examined by Mr. Lane. 
Q TP you know how the mayors have been uſually elected at Cheſter ? 
Is. | 

Q. In what place have they been elected? 

A. At the new-hall, at the foot of the ſhambles. 

Who aſlemble there at the election? 


A. The 
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A. The mayor, aldermen, and common- council; abundance of them: I have 
been up ſtairs when they have been electing the mayor.” 
Q. Who are the perſons who choſe the mayor ? 

A. The common-council, and the freemen. 'There was ſometimes a great 
election, and a deal of fighting. 3 

Mr. Bower. Do you remember Whitley's time? — A. No. 

Mr. Lane. Do you remember Johnſon's election? — Ves. 

Q. Was that the fighting election? | 
A. Oh! there were ſeveral fighting elections. 

Q. There was a very great poll ? 

A. Yes; there came up numbers of them, ten at a time. 

Q. How long did it laſt ? A. Some days. | 

; | The end of the evidence for the defendant. 


Ma. SERJEANT- ADAIR. 


May it pleaſe your lordſhip. Gentlemen of the jury, 


T now comes to my turn to trouble you, on the part of the proſecutor of this 
1 info: wation, which, as ſtated in the outſet, calls upon Mr. Amery, an alder- 
man of Cheſter, to ſhew by what right he claims to exerciſe that office in the 
corporation; and, in truth, it is brought for the purpole of trying and deciding, 
by your verdict, under his lordſhip's directions, What is the real conſtitution of 
that antient and reſpectable corporation. ; 

My learned friend has complained much of a ſuppoſed abuſe of prerogative, 
which he 1mputes to the proſecutor of this information, from the form of the 
proceedings before you ; but, following my learned friend with all the attention 
which every thing he ſays deſerves, I confeſs I am not able to collect the founda- 
tion of that complaint ; for, in the very ſame breath that my friend uttered that 
complaint, he admitted that it was the 2 practice; and he ſaid it was not that 
which he complained of—* to put in iſſue all the allegations of the defendant in 
informations of this nature,” — but he alledges, that ave have abuſed the prero- 
gati ve of the crown, in [tating our right in different manners,” He admits, there- 
fore, that in calling upon Mr. Amery, to prove his right, in every particular 
alledged by him, we have done nothing but what is uſual ; we have done nothing 
but what is juſtiſiable nothing which my friend himſelf, upon conſideration, can 
properly complain of. | | 
| Now I contend that we have not ſtated any right upon the record, nor is it 
incumbent upon us ſo to do : but that we have done that which we ought to do, 
without which it would have been idle and abſurd to come at all into a court of 
juſtice. We have ſtated, upon this record, every material matter which appeared 
to us to affect the right of the defendant, Amery; every ground of fact and of 
law, which tended to ſhew that the claim of that right was the effect of uſurpation ; 
in ſo doing, I think we have acted candidly and wiſely. But the complaint of 
an abuſe of the prerogative appears to me to come with a very ill grace indeed 
from my learned friend, when I know that upon this record the whole caſe of his 
client is founded upon one of the grofſeft abuſes of the royal prerogative, which 
any period, in the hiſtory of this country, can afford an example of; I mean the 
charter under which Mr. Amery makes title to his office; a charter granted by 
Charles the ſecond, almoſt in his laſt moments, for he died within two days after ; 
a charter, with many others, founded upon the ruins of the rights and liberties of 
the kingdom ! | 3 
I ſhall preſently have occafion to follow my learned friend a little farther into 
the hiſtory of thoſe times, of which he has ſpoken ſo tenderly, and upon which 
he has ventured to aſſert, « that the proceedings were perfectly legal, — tho he 
admits them “e to have been imprudent and ill-adviſed,” —I think, 8 
| | Wanen 
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when a caſe is brought into court, founded upon ſuch an exerciſe of the preroga- 
tive as tus that thoſe who now claim a title upon that prerogative, which was 
exerted to the uber of the rights of every corporation, and to the defrudtion 
of the liberties of every ſubject in the kingdom, have very little reaſon indeed to 
complain of an individual, who calls upon the prerogative of the crown 70 af/# 
the rights and privileges of the ſuljeù, which appears to me to be the genuine 
operation of the king's prerogative; I truſt t is the operation with which we 
ſhall be always beſt acquainted; at is the prerogative which the conftitution 


has wiſcly repoſed in the crown; for upon Mat depend the juſt and proper rights 


and privileges of the ſubject. : | 
My learned friend has thought fit to preface ti caſe, (which if brought 
immediately before you upon the ſtrict foundation on which alone I ſnall 
ſhow it ſtands, in this record, would not have come very favourably before 
a jury of gentlemen) with that which, if it could have been ſupported, 
would have been a much better right indeed; for he tells you, that the 
mode of election for which he contends, in this corperatian, and under which 
Mr. Amery claims title to be an alderman, has been time out of mind: He does 
not ſtand up, he ſays, to maintain an uſage of twenty, thirty, or forty, years, 
nor even ct a fingle century; but an uſage of three hundred years or more; an 
uſage, indeed, as antient, he tells you, as the corporation itſelf, which they have 


alledged to be a corporation by preſcription. Is it the fact, which my learned 


friend ſets up in ſupport of ſuch an uſage ? If it be, why has not his client ſtated 
that title upon the record? Why has he not ſaid that, which his lordſhip will tell 
you he might have ſaid, if the truth would have ſupported it; and which, if he 
had ſaid, and proved, would have given him a much better title than any he has 
{ct up in theſe proceedings ? Having alledged that the corporation is a corporation 
by preſcription, why did he not follow it up, by ſaying, that from time imme- 
morial the uſage of the election of aldermen has been as he has ſtated it? He 
would then have ſtood upon the beſt of all titles, uninterrupted and immemorial 
uſage ; which implies the acquieſcence and conſent of all perſons intereſted in the 
tranſaction. But he has not thought fit to reſt upon hat right ; nor, in any one 
of the many inſtances this record is furniſhed with, to ſtate, that any ſuch uſage 


has prevailed ; and, though he has thought proper to ſet out with claiming the 


benefit of ſuch an uſage, in order to recommend his caſe to your favour, he knows 
that is not the title his client has ſet up in this cauſe, and he knows it is a title 
which would have been ſet up, if any ſuch had exiſted. I therefore can with 
confidence deny, that any ſuch immemorial uſage of election has exiſted ; and 
you obſerve, that in the outſet my friend has even failed in proving that this was 
a corporation by preſcription. He has, with a generofity of which you will 
judge, thought fit to make me a preſent of the firſt iſſue, and of your verdict upon 
it: My learned friend has always good reaſons for the preſents which he makes 
on behalf of his clients: The reaſon of that preſent was, becauſe he knew, labour 
as he would, that his caſe would not ſupport that iſſue ; he knew, it was a falle 
allegation upon the record, and clearly an allegation contrary to the title which 
he mult afterwards be obliged to ſtate ; for he would ſhelter that admiſſion upon 
this ground, that whatever this corporation might have been before, it was anni- 
hilated at a certain period ; and therefore, to be ſure, he could not ſay, that at 
this time it is a corporation by preſcription. But it could not eſcape your notice, 
that after my friend had made the preſent, he ſeemed, a little, to repent of it, 
and to wiſh to quality that admiſſion, as much as he could; for though he ſet out 
with ſtating, that your verdict muſt be for me, upon the firſt iſſue, yet he thought 
it worth while to take up near half an hour of your time, in the outſet, in endea- 
vouring to prove (though he ſaid he could not entitle himſelf to your verdict) eit 
before this judgment, which annihilated the corporation, it was a corporation 
by preſcription. ; h FE I 

I know he did not mean idly to ſport with your time, and that he had ſome 
reaſon for wiſhing that this propoſition ſhould be eſtabliſhed ; whate er his reaſons 
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were, they have failed in the effect, for after turning over a number of the old 
books of the corporation, and all the officers of it laying their heads together for 
half an hour, they have not been able to ſtate one tittle of evidence in ſupport of that 


firſt iſſue, even if the judgment, which annihilated the corporation, had been out 


of the way ; for they have not been able to ſhew any inſtrument of incorporation, 
or any circumſtance which argues even the exiſtence of a corporation, till very 
near the period, which, I ſhall ſhew you, is a material period in the hiſtory of 
the corpofation of Cheſter : Therefore, the immemorial uſage, which my friend 
has thought fit to introduce his ſpeech with, though it is not the queſtion. in this 
cauſe, has exiſted no where, but in his own imagination ; for he has not been 
able to prove, that it is a egporation by preſcription, much leſs has he proved, 
that the mode of election has been 1 uſed : We ſhall be able to ſhew 


the converſe of the latter propoſition beyond a doubt, for as to the firſt iſſue, I 


ſhall diſmiſs it from your attention, it being admitted that I am intitled to a ver- 
dict upon it; I ſhall be perfectly ſatisfied with that verdict, without taking up 
time to ſtate upon what it is grounded. | 

Court. If you leave it there, it is proper for me to apprize you, that I am not 


ſatisfied with Mr. Bearcroft's admiſſion; I ſhall direct the jury, that there is evi- 


dence for their conſideration, whether it is a corporation by preſcription ; becauſe 
I can eaſily conceive, that the counſel on that ſide were willing to make you that 


Preſent for a purpoſe, which, perhaps, I may happen not to go along with 


them in. | 
Mr. Serjeant Adair. What has juſt fallen from his lordſhip, will occaſion me 


the trouble of a very few words ; for, I truſt, when his lordſhip comes to recol- 
le& the evidence upon that ſubject, and when you come, under his lordſhip's 


directions, to conſider the effect of that evidence, you will be of opinion, that 
my learned friend has not conceded too much ; and that you will, by your ver- 
dict, be inclined to hold him to that conceſſion, although he ſhould fail in eſta- 
bliſhing the purpoſe for which it was made. 

But the ground upon which I contend that he has failed, in the proof of that 
iſſue, is not that upon which he wiſhed to make his conceſſion ; it is not, becauſe 
I conſider the corporation as wholly annihilated, in the ſtrong terms which my 
friend has made uſe of upon that ſubje& ; but it is, becauſe, poſſeſſed of all the 
records and muniments of this corporation, from the earlieſt in exiſtence, my 
friend has not been able to rake up one tending to prove, that before the judgment 
in quo warranto, it was a corporation prior, at any great diſtance of time at leaſt, 
to the charter of Henry VII. for I am aware, that there is a recital in the charter 
of Henry VII. which does imply the exiſtence of ſuch a corporation as the mayor 
and citizens of Cheſter, antecedent to that charter, but how long, does not appear 
from any evidence in the cauſe. 

Now his lordſhip will tell you, that in order to find that iſſue for the defendant, 
upon this being a corporation by preſcription, you mult be ſatisfied, by evidence, 
that it was a corporation, conſiſting of the mayor and citizens of Cheſter, from be- 
fore the time of the reign of Richard the firſt : Now the very attempt which they 
have made to prove it, goes a great way to diſprove it; had they reſted ſingly on 
the recital in the charter of Henry VII. which ſtates the exiſtence of a corpora- 


tion, it would have been ſtronger evidence; but when they go back to the more 


antient records of the corporation, and when they produce to you a charter from 


an earl of Cheſter {ſo early, I believe, as the reign of Henry II.) who you knoxw 


enjoyed all the rights of ſovereignty before the union of the county palatine to 
the crown; and when, in that charter, you find no trace of a ſubſiſting corpora- 
tion, it is ſtrong negative evidence, that, at that time, there was no ſuch cor- 
poration in being; it ſhews, that there was a city of Cheſter, that there were 
citizens of Cheſter, that there were parties capable of holding and of enjoy - 
ing rights; but it ſhews nothing like their being formed into a regular 


corporation, with a chief magiſtrate, and with thoſe forms which are 
| K requiſite 
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requiſite for the exiſtence of a corporation; for the only effect of that evidence 


(in addition to what I have juſt ſtated) is to ſhew, that the earl of Cheſter, by 


charter under his ſeal, was pleaſed to declare, that the citizens of Cheſter ſhould 


enjoy all the privileges awhich t ey had before enjoyed. 


Now, is there any thing in that which belpeaks the exiſtence of any thing like 
a corporation? There is nothing which they are to do in common; in their col- 
lective capacity, they are deſcribed by the word citizens ; it is, in that caſe, as 
low a word as i»halitants : They are deſcribed as citizens of Cheſter, and the 
earl declares, that they ſhall enjoy, under him, all the liberties and privileges 
which they enjoyed under any of his predeceſſors. . b 

I therefore contand, that theſe antient inſtruments, in which you can find no 
trace of a corporation, are {trong negative evidence, ſufficient to rebut the recital 
in the charter of Henry VII. | 

This leads me (before I ſhall follow my learned friend in the ſpecific queſtions 
which you are to try) to go a little into the hiſtory of the corporation of Cheſter. 

That Cheſter is an antient city, we all know; that it exiſted as a corporation 
even prior to the reign of Henry VII. I am ready to admit. I think that is ſuf- 
fciently proved by the recital in the charter; however, there is not a doubt but 
that the charter of Henry VII. firſt reduced it into form, and gave it the conſti- 
tution, under which, I pledge myſelf to ſhew you, it has ſubſiſted as a corpora- 
tion from that time to the preſent, with certain interruptions, which were merely 
produced by the heat of the times, and the violence of power. | 

Henry the ſcventh, in the twenty-firſt year of his reign, granted a charter to 


the mayor and citizens of Cheſter, in which a diſtinct conſtitution is pointed out; 


all the conſtituent parts of the corporation are accurately defined; all its officers 


are brought into exiſtence ; and the mode of electing them, is diſtinctly pointed 


out by that charter. I know of no city which poſſeſſes a conſtitution more cor- 
realy and diſtinctly defined, than the city of Cheſter, under the charter of Henry 
VII. By that charter, the mayor and citizens are the corporate body ; within 


that corporation is formed a felect body, conſiſting of the mayor, aldermen, and 


common- council, the number of whom is defined by the charter, and their 
powers allo marked out. which undoubtedly are very conſiderable; but, at the 
ſame time, the right of explaining doubts, and of making bye-laws for the good. 


order and government of the corporation, is veſted, and wiſely veited, in my 


opinion, in the ſelect body. The right of election (that important right, upon 
which both the local and general privileges of the kingdom depend) is, by this 
charter, properly reſerved to the body at large. _ 

You will be aſkel preſently, by my learned friend, how the body at large 
came to be diſpoſleſſed of that right? And to that queſtion, I truſt, I can give 


a ſatisfactory anſwer ; for oblerve, the defendant ſays, I am elected by the mayor, 


aldermen, and cemmon-council, who are authorized to make that election by the 


charter of Charles the ſecond ; and therefore he, in ſupport of his title, ſets up 
no right whatever in that ſelect body, anterior to, or diſtin from, the charter of 
Charles the ſecond. And that is a point from which you mutt never, if you mean 
to decide this cauſe according to the law and juſtice of the caſe, ſuffer your at- 
tention for a moment to be called away. | . 

In truth, the material, the real queſtion between the parties, comes into one, 
though for the ſake of diſtinctneſs ſplit into different propoſitions, all tending to 
the ſame end. "The real queſtion is, whether that right which the defendant ſets 
up under the charter of Charles II. is a wide, legal, ſubſigiug right, or not, under 
211 the circumſtances of the caſe; you mutt, therefore, obſerve, that the defendant 


lets up no title in kimſelt, but the election by the ſelect body, and no right in 


that ſelect body, independent of the charter of Charles IT. Whatever opinion 
zou might, therefore, have been led to form, of the exiſtence of any right in 
that body, prior to the charter of Charles II. that is not the right which the de- 
tendant has thought proper to put his caſe upon; that is not the right which will 

| juſtify 


EO IO Ca OC 


Trial.] Ma. SERJEANT ADAIR's SPEECH. 67 


juſtify your verdict on the preſent occaſion ; for you are to decide, whether under 
the charter of Charles II. and thar alone, the right of election is veſted in the ſelect 
body of this corporation. You. will find, that there is very little evidence indeed, 


- on the part of the defendant, which is, in any ſort, applicable to that queſtion. 


The corporation, immediately after the iſſuing of the charter of Henry VII. acted 
under it even in the particulars in which it has fince been departed from ; for, 
from all the proof in this cauſe, already laid before you on the part of the defen- 
dant himſelf; I ſhall ſhew you preſently, that to this moment they have ated 
under the charter of Henry VII. in far the greater part of the buſineſs of thiy 
corporation. | 7 | 

In addition to that, I ſhall ſhew you; that they have ated under it, even in 
the inſtance which has been totally departed from fince that time, that is, the 


annual election of aldermen; for by that charter, the election is not only directed 
to be in the freemen at large, but upon the fair conſtruction of it (though not 


very clearly expreſſed) I think that charter meant an annual election: I will read 
the words. I have no doubt but that my learned friend will contend for a con- 
trary conſtruction, becauſe it ſeems to be that which gives colour to the idea of 
the charter being departed from. The words are theſe : “ We give and grant, 
« for us, our heirs and ſucceſſors, to the above-named city and commonalty, 
& their heirs and ſucceſſors, that they and their ſucceſſors for ever, ſhall and 
* may make and appoint, every ſeveral year, twenty-four citizens of the city 
te before- mentioned, aldermen ; as alſo forty other citizens of the ſame city, for 
© the common- council of the ſaid city; which twenty-four citizens, ſo choſen 
“ and made, ſhall have and bear the name of aldermen fir ever.” 

Now ſome ambiguity perhaps might ariſe, as if from the words, “ for ever,” 
there was a degree of perpetuity given to the alderman in his oflice (that is, for 
life, which is all the perpetuity a man can enjoy) but that the charter directs the 
election to be made every year. | 

There is an entry ſtill extant, in the corporation books, and one of the oldeſt 
in them, by which you will find, that the twenty-four aldermen were then elected 
expreſsly for ene year ; to continue in their office from the day of election, for one entire 
year; fo that there is a clear, unequivocal act, founded: upon the conſtruction of 
the charter of Henry VII. which is the ſtrongeſt argument, as I conceive, againit 
my learned friend, and the modern practice of election. There cannot be a doubt 
entertained, by any man who reads that antient entry, but that, at that time, the 
charter of Henry VII. was Rtriftly and rigorouily acted up to, by the corporation, 
in all its branches. N | 

The next period in the hiſtory of this corporation is in the reign of Hezry 
VIII. when you will find, that the ſpirit of encroachment began a little to creep 
into the ſelect body of this corporation : I believe the luſt of power is natural to 
the mind of man; I am ſure that the ſpirit of uſurpation and encroachment is 
natural to the ſele& bodies of every corporation in the kingdom, except only the 
one with which I have the honour ta be connected, I mean the city of London. 
It is a general vice complained of in all places, the few are always deſirous of 
governing the many, and of contracting their rights, and getting them as much 
into their poſſeſſion as they can. Of all commodities in the world, there is none 
which mankind are more diſpoſed to make a monopoly of than power; and, as a 
monopoly of all other commodities, is ſubverſive of the true intereits of trade, 
of commerce, and manufactures; ſo a monopoly of power is completely ſubver- 
ſive of the rights and liberties of men. But however, the citizens were pre- 


vailed upon, early in the reign of Henry VIII. to. give their aſſent to a bye-/axr, 


þv which they departed from the mode of election of aldermen, pointed out by | 


their charter, and alſo reſtrained that right of election to the ſelect body, though 
not in the tærms of the charter of Charles II. and that will be material for you 


hereafter to attend to; but they certainly, reſtrained that right of eledion to the 


lelect body. In a ſubſequent period, in the ſame reign, they made another bye- 
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law, reſpecting the election of common-council-men ; and I have not a ſhadow 
of doubt, and I believe you will not have any, that theſe zavo bye luaus were the 
ſoundation of that uſage, which my learned friend, in order to ſupport the char- 
ter of Charles II. would have you believe was from time immemorial ; but which 
in truth had its birth at the moment I am now ſpeaking of. That it is ſo, I don't 
reſt merely upon arguments drawn from the probability and nature of the thing ; for 
J ſhall ſhew you, that zhat has been the ground down to the moment of the preſent 
diſpute ; and that alone has been the ground upon which the ſelect body of this 
corporation have formerly thought fit to reſt their rights; and this 1 will prove out 


of their own mouths, in a variety of inſtances, before this cauſe is over. It was 


not till the other day, in the very diſpute now before you, that they were adviſed 
by their lawyers to deſert thoſe bye-laws, the nature of which my learned friend near 
me perfectly underſtands, it will be unneceſſary to trouble you much in explain- 


ing. I fay, they were adviſed to deſert them, becauſe they were untenable, and 


to have recourſe to an experiment which it was neceſſary to make, or they muſt 
have given up the queſtion altogether ; an experiment, which, I truſt, will alſo 
be found equally unſucceſsful. IS 7 "LIK 

It is perfectly clear, that theſe bye-laws, though ſo long acquieſced in, were in 
themſelves void, and that they could not be ſupported in a court of law; for one 
was made by the corporation at large, in whom the right of making bye-laws was 
not veſted by the charter which they had accepted and acted under: the other, 
by the ſelect body, was made to confine the right of elgction to the law-makers 


themſelves, to the excluſion of an integral part of the corporation, which his 


lordſhip knows, in the caſe of the corporation of Maidſtone not long ago*, was 
decided to be ABSOLUTELY YO1D, by the unanimous opinion of all the judges of 
that court, which, independent of the chief megiſtrate who ftill fits there, was 
then filled as ably as ever it has been ſince, by Mr. Juſtice Teates, and Mr. 
Juſtice Wilmot, who was afterwards chief-juſtice of the common-pleas. 
Though the corporation have been, on this occaſion, obliged to change their 
ground, which they have ſtood upon till this laſt year, yet I truſt that the ground 
they have now taken, will be the moſt decifive evidence, that the charter of 
Charles II. never was accepted, never was confidered as a ſubſiſtirg charter, or 
ited upon, except for two or three years after it was granted, which I ſhall 
{ſpeak upon hereafter. 5 | ET 1 „ 


Thus the ſecond material period of the corporation is in the reign of Henry 


VIII. when thoſe bye-laws were made, which have been the true foundation 


(thoagh miſtaken and untenable in point of law) of the uſage which was after- 
werds founded upon them. While that uſage reſted upon the bye-law alone, the 


commonalty, who had aſſented to it, acquieiced under it; and it is very obſerva- 
ble how much more eaſily men are coaxed and flattered to give up their rights, 


than they will ſuffer them to be wreſted from them by others, or torn from them 


by the hand of power ; for from the time I am ſpeaking of, till the judgment in 
quo warranto, in the reign of Charles II. I admit that an uſage (with very little 
Interruption) prevailed, not conformable to the charter of Charles II. but to the 
* bye-laivs of which I have been ſpeaking : however, there was a period when the 
good ſenſe of the corporation, and perhaps the advice of their law officer, led 
them to break through theſe bye-laws ; for in the reign of Elizabeth, a period of 
good ſenſe and the underſtanding of the laws, you will find, that they did reſort 
back to their antient conſtitution, to the charter of Henry VII. (notwithſtanding 
ne bye-laws which had been made) upon ſome diſputes in the corporation, pro- 
bably ariſing from a doubt with reſpect to the validity of thoſe very bye-· laws, and 
conſidering the effect of them as an uſurpation on the rights of the commonalty. 
Piſputes aroſe, and application was made to the queen; and that queen, by the 
ny of her council, granted a new charter to the corporation of Cheſter, con- 
— in every Particular, word for auord and letter fer letter, the charter of 
* The King againſt Spencer. 15 
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Henry VII. with the addition of a few privileges and explanations, which it 
ſeemed to require; ſo that there is not a doubt, but that in the reign of Eliza- 
beth, the charter of Henry VII. was conſidered, both by the corporation and the 
crown, as the ſubſiſting and the legitimate conſtitution of Cheſter; for, without 
any alteration whatever, but with tome addition, thoſe privileges were re- granted 
by Elizabeth; and we ſhall ſhew you, that, po/erior to that grant of Elizabeth, 
the election was made purſyant thereto.  _ e a 
Again the ſelect body, which will ever have the advantage in point of 
management and addreſs (except, as in the preſent inſtance, ſome public - ſpirited 
individual ſhall ſtand forth in ſupport of the rights of his fellow-citizens :) 
Again, I ſay, the ſelect body crept into the old u/age founded on theſe bye-laws, 


and for a conſiderable period, down to the reign of Charles II. I believe, elec- 
tions were made in conformity to them. | ö 


We then come to that memorable æra, as my friend ſtated it, not only in the 
hiſtory of the corporation of Cheſter, but of the whole kingdom. My learned 
friend has ſpoken of that in very gentle terms indeed: He ſays it is a very 


important period in the hiſtory of this corporation, and of the whole kingdom; 


meaning the proceedings in quo warranto at the end of Charles the ſecond's 

reign ; proceedings perfectiy legal, my friend ſays, though © wery imprudent 

and ill adviſed.” * S N | | 
Recollect one moment, (for I am ſure I need not ſtate de nowo to you facts 


which you are perhaps better acquainted with than myſelf) and recal to your 


remembrance what thoſe proceedings were. They were neither more nor leſs 
than an attempt to ſubvert the liberties of the whole kingdom, by ſtriking at the 
very foundation of thoſe liberties, by getting into the hands of the crown, or 
ſurreptitiouſly procuring ſurrenders of all the charters of a// the corporations in 
the kingdom; by which means the crown aſſumed the power of re-granting 
them, with ſuch terms and upon ſuch: conditions as ſhould make them its abſolute 
creatures, (as I fhall ſhew you was the caſe with this charter of Charles II.) in 
order to ſecure, by that management, a majority of 4 the electors of members 
of parliament ; ſo that it was at once the moſt daring and the moſt effectual 
ſtride that arbitrary meaſures ever made towards deſpotiſm, in this country. The 
circumſtances which had given riſe to the fatal and calamitous civil war, in the 


| Preceding reign, important as they were, were trifling to this; and from the 


known ſpirit of this country, no doubt, if that king, who dared to take theſe 
meaſures, had ſurvived and perſevered in. them, they would have loſt him his 
crown, as they had done his father's :. I hope ſo; and, from the ſpirit of this 
country, there is every reaſon to believe it. . | 

* Theſe meaſures, my learned friend ſays, were © perfe&ly legal, though © wry 
ill adviſed.” Was it perfectly legal for the chief juſtice of the kingdom, and the 
judges 1n their circuits, to go about the country, calling upon corporations for the 
ſurrender of their charters— ſtating it in charges to grand juries —threatening them 
with the power and vengeance of the crown, if they did not comply? Was that 


perfectly legal,” and only © imprudent ?” I defy the hiſtory of this or any 


other country to ſhew a period more big with tyranny and violence. 

' Theſe were the times and the tranſactions from whence this notable charter, 
under which Mr. Amery ſets up his title, was derived. Hatched and brought 
forth in deſpotiſm, that charter has lain a dead letter, and never ſeen the light, 
except for the moment when the ſelect body of the corporation of Cheſter have 
been driven to the-laſt puſh, and called upon to juſtify their uſurpations. They 
have then been obliged to have recourſe to this inſtrument of tyranny z and you 
will have the honour, to day, of extinguiſhing, for ever, this laſt ſeed of deſpo- 
tiim, this laſt dragon of king Charles's breed; for I believe the charte!, now in 
queſtion before you, is one of the Jaſt which exiſts of thoſe infamous charters 
granted by Charles II. at the period Iam now ſpeaking of; and I don't know 
whether it is not the ff? that has been ventured, in better times, to be ſer up in 

| | | a court 


{++ 
$613 4 
PR 


ae 
1% 


* 
r 


— 


— 2 * — 
——ü— ñ  —_— — hr re -oge 


* 
* 
„ 
1 
i 


Heb DA ELISA... 


: — 5 = 


— 


3 
— 


nai ee 
. 
* 1 R 
re e 


r 


r 3 


IR 
a 3 
Ju * 
* 


7 4 2 "IC... 5 
11 2 N * — * K 
rr ¶ ¼A . §⁰¹ w ² w Oz 
5 . 2 
NW. 


— — 


— — ” > 


— 
2 = 
— — — 
— . A* 
1 8 FO 
> 


iy = 
— e - 


SF 


70 Ma. SERJEANT AD AIR 's SPEECH. [Firſt 


a court of juſtice: This, however, 1s the nature and hiſtory of the charter upon 
which you are now to decide. 

Then my friend admits the wiſdom, and I am « Tags you will applaud the ſpirit, 
of the conduct of the citizens of Cheſter, upon that memorable occaſion; for 
when numbers of the corporations of the kingdom, even the great city of Lon- 


don, were terrified by the threats of the crown, into an implied ſurrender of 


their rights, the city of Cheſter held ont infinitelv to their honour : They faid, 
We will not appear to your quo warranto; exert your power; take what ftrides 
of deſpotiim you will, we will not betray our own rights and thoſe of the reſt 


of our fellow ſubjects; we will lie by, and wait for better times; take judg- 


ment by default; do as you pleaſe, we will not appear to ſuch an information! 
That Was the conduct of the citizens of Cheſter; and their example will, I 


truſt, be followed with effect, by thoſe who with to alert the rights of themſelves 


and their follow citizens: However, the crown was not diſcouraged by ſuch a 
reſiſtance; it proceeded to judgment by default, and that was ſoon followed 
up by a final judgment. 

Here, then, we come to a material period indeed: for with reſpect to this judg- 
ment in quo Warranto, the tenor of which was to ſeize into the hands of the 
crown all the franchiſes, withcut exception, of the city of Cheſter, I confeſs J 
was at a lots to conjecture in what light my friend would bring it forward, or 
what utc he \could apply it to in his client's caſe. He ſeemed to me, to be in a 
dilem ma; and in the Point of view, in which I conſidered the cauſe, I confeſs I 
was not extremely anxious which fide of the dilemma he ſhould take ; becauſe it 
ſeemed to me, that either would be equally ſubverſive of the title of his clicnt. 
There certainly were but two fides to be taken upon this queſtion :- either this 
judgment, the creature of violence and deſpotiſm, was abſolutely null and void, 


and had no operation at all, or it went all the length, which my friend has faid : 


it did; for-it it was a legal judgment, however “ imprudent and ill-adviſed ;” 


and if the franchiſes of the city of Cheſter had really been forfeited, and were 


ſeizable into the hands of the crown, it had all the effect, till reverſed, which 
my friend imputes to it, and which amounted, as he ſtates, to a total annihilation 
of the corporation. , 

If he had taken the other ſide, it ſeems to me, that his caſe could not have 
food a moment; for if this judgment was to be conſidered as a mere act of vio- 
lence, and as a nullity, then the charter of Henry VII. would be ſtill ſubſiſting, 
for his lordſhip will tell you, that as rights granted by letters patent of the crown, 
and ſtanding, as matter of record, cannot be ſurrendered by leſs formal means 


than thoſe "by which they were granted; this charter remaining in the 


hands of the citizens of Cheſter, uncancelied and unſurrendered, the crown 
could not grant a charter inconſiſtent and incompatible with it; and therefore 


this famous charter of 37 Charles II. would have been in point of law a mere 


nullity, So it would have ſtood, if my friend had taken the other fide-of the di- 
lemma : his good ſenſe has already foreſeen all T have now ſtated; and I dare 
ſay, a great deal more than I can ſtate to*you upon the ſubject. 


But it remains with me to ſhew, that the ſide of the dilemma, which he has 


taken, will be juit as effectually deſtructive of his caſe. The language and effect 
of the judgment were, that there was an end of all their privileges : the corpo- 
ration itſelf, ſays my friend, was perfectly nullified and diſſolved; there was a 
total diſſolution of the corporation of Cheſter ; there was no mayor, no alder- 
men, no common-council-men, no freemen, not a corporation, nor a corporator, 


exiſting : theſe are the terms, the emphatical terms, in which my learned friend 


has thought fit to ſpeak of the effect of that judgment. 
Let us now, therefore, come to -the conſequences. I muſt here ſtate a little 
corporation law, vith reſpect to the acceptance of charters, My friend has ad- 
vanced, as a propoſition, that where there is a charter of creation, a maiden 
Charter 
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charter, as he calls it, it muſt, if accepted at all, be accepted entirely: not ſo, 

ſays my friend, of a ſubſequent charter granted to a corporation already in exilt- 

ence ; for that may be accepted in part, and rejected in part. 

Now *I muß ſay a word or two upon theſe two propoſitions. As to the firſt 

of them, though I might perhaps in terms agree with my learned friend, yet 1 

by no means approve of his manner of putting and apphing that propoſition. On | 

the contrary, I take the very reverſe of it to be true. My learned friend ftates 4 

what I conceive {ſtated in thoſe terms) to be good law, and upon which we ſhall 

both agree; that is, a new charter of creation mult be accepted in tote, or not at 
all. But obſerve how he puts it: © If it muſt be accepted i tato or not at all, 

« and if [Tan ſhew it has been acted conformably to in any one inſtance, the 

« conſequence is, they have accepted it al/.” That is an application of the 

principle, which 1 with both my hands deny; and which I am ſure your own 

good fenſe will revolt at: the converſe of the propoſition is true, and is ſuch as 
ariſes from the known and juſt prerogative of the crown. The crown has a right 
to ſay, © Here! I hold forth a bundle of privileges to you, accompanied with 

« certain conditions; take them or leave them: you ſhall not take ſome and 

& Jeave others.” It is not, If you take one, I cram all the reſt down yaur 

J « throat.” Common ſenſe, che principles of the law, the principles of freedom, 

: revolt at the idea. But if a perſon ſays, I will thank you for this, I will 
« accept this, that, and the other, but not all ; the anſwer is, “ No! if you 
4% do not take all, you take none.” I truſt I ſhall have an opinion of infinitely 

greater authority than myſelf, and coming from a place of infinitely greater 

4 authority than that in which we ſtand, that this 1s a principle of the law. 

x With reſpect to the other propoſition, that a charter granted to a corporation 
in e may be accepted in part, and rejected in part; I confeſs I entertain great 
doubts : I know of nothing like a judicial authority, which can go to ſupport 
that propoſition : I know there have been dicta to that effect, which my friend 

Y ſtatad ; but if ever that becomes a material queſtion in this, or any other cauſe, 

[i in which I may have the honour to be concerned, I ſhall not deſpair of maintain- 

ing the reverſe of that propoſition. I conceive it is expreſsly contrary to the pre- 
rogative of the crown; which ſays, “ f you refuſe the condition, the privilege 
„ ſhall be void: However, in this inſtance, it does not ſeem to me, that ſuch a 
queſtion will occur; or if it does, it mult be ultimately decided in another place. 
Then the application of the law, as my friend and I have both agreed in terms, 
is, that a new charter of incorporation muft be accepted 7» toto or not at all. 
You obſerve I contend that the effect of this propoſition is, that a partial accept- 
ance is #0 acceptance. | | | | 

Then comes the charter of Charles II. In what ſtate does it find the city of 

Cheſter ? for I dare not call it the corporation of Cheſter, after the emphatical 
terms of my friend, “ that there was no corporation nor corporator.” In what 
ſtate then does the charter of Charles II. find the city of Cheſter ? It finds ig 
inhabited by certain people, who had before been members of a corporation; and 
by others, who had not been members at all: and to a{/ thele people collectively 
the charter is granted; for it is granted to the citizens and inhabitants of the city 
of Cheſter : ſo that the deſcription of the new corporation is different perfectly 
in terms and in efe# from the old one; for by the charter of Charles II. every 
inhabitant of Cheſter is incorporated, who chuſes to accept of it. | 

We come now to the queſtion of acceptance: ſays my learned friend, «we 
* will ſhew you it was accepted beyond a doubt, for every perſon named in it 
* took upon him to act under it, and vou will find that for -e auhole years they 

c acted under it.” No doubt an uſage of three years, or one year, is evidence, 

ſuch as it is; but conſider a moment by <u49m the acts are done, which are con- 

tended to amount to an acceptance of the charter. J have already ft.red, to 
whom the charter was granted; it was granted to the citizens and inhabitants of 
Cheſter, that they ſhould have a mayor; that they ſhould be a corporation con 
lifting of ſuch and ſuch members. Then who are to accept this? To be ſure 

| | ; there 
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there is not much difficulty in anſwering that queſtion ; the people to whom it 
is granted, no others can accept it. Who have accepted it? Have the citizens 
and inhabitants of Cheſter accepted it? Has my friend ſhewn one act? Can 
he ſhew one act of this kind? I defy him to do it. I throw down the challenge; 
and will wave all objections to the regularity of the acceptance, Which. he con- 
tends for. Has he proved, or can he prove, a fing/e act, done by the citizens or 
inhabitants of Cheſter, either teſtifying their acceptance of this charter, or of 
their acting under it? Not one. But I will tell you what he has proved: he 
has proved that the little junto, the ſelect body, who applied for this charter, who 
joined with the crown to betray the rights of their fellow citizens, that zbey ac- 
cepted it ; there was not much difficulty in proving that the party who aſked for 
a charter would accept it; that this little junto, concurring with the miniſter of 
the crown, accepted ſuch a charter as the crown thought fit to give them. Does 
the proof go one tittle beyond that ? for all the acts, which have been proved for 
three years, are the acts of the very perſons named to be the mayor, aldermen; 
and common-council, and of ſuch as they choſe purſuant to the directions of the 
charter. Is it to be wondered at, that immediately upon the granting of that 
charter, the very people who applied for it, who had been at the expence of it, 
(for they once the orders to pay for it) that zhey ſhould accept of it? But 
did the citizens and inhabitants of Cheſter accept of it? I venture to ſay, no; 
and I will prove that aſſertion. In this notable 3 there is a clauſe by which 
the king very graciouſly grants, that all the late freemen of Cheſter may, if they 
pleaſe, be readmitted under that charter to their freedom. Now, gentlemen, 
| you will not forget what my friend has told you, that there was at this time 20 
Freeman, no corporator, exiſting in Cheſter ; but the king thought fit graciouſly to 
allow thoſe, who had formerly been freemen and eorporators, to reſume that 
character under his new charter. This wes palpably holding forth à bribe to the 
honeſt citizens of Cheſter, to join with the others, in betraying their own rights, 
and that of the kingdom. They had virtue enough to refuſe it; and out of*nine 
hundred and thirteen freemen, of whom the /a/e corporation of Cheſter (for ſo I 
. muſt call it in compliance with my friend's ſtatement) conſiſted, J ſay, out of 
1 NINE HUNDRED AND THIRTEEN freemen, there were but TWENTY-ONE Who 
1 could be found baſe enough to accept of the bribe ; the other eight hundred and 
3 ninety-two, like honeſt men and good citizens, refuſed to reſume the exerciſe of 
rights, which they were to hold at the pleaſure of the 'crown ; for thoſe were the 
| ſort of rights which they were called upon to exerciſe under the new charter, as 
, I ſhall ſhew you preſently. 5 
Then is it poſſible to contend for a moment, that this charter was accepted by 
' the citizens of Cheſter, to whom it was granted, when only twenty-one out of 
nine hundred and thirteen came in and took up their freedom under it ? 
| Then let us ſee if it is accepted by the inhabitants, (for there is a new deſcrip- 
tion added in this charter to the old one) as the king moſt probably foreſa that 
thoſe perſons who had refuſed to ſurrender their rights, would not accept it, 
therefore, with a view of filling the corporation, he incorporates all the inhabi- 
tanta, as well as the citizens. He was diſappointed in that ; for the inhabitants 
partook of the virtue and ſpirit of their fellow-citizens ; and there was not one of 
the inhabitants who accepted it; for they have not produced, and I again defy | 
them to produce, a ſingle inſtance of any inhabitant coming to claim his freedom 
under that charter. I aſked Mr. Hall, the town-clerk, the ſervant of the cor- 
poration, the witneſs brought here to ſupport the rights of the ſelect body, as far 
as in truth and juſtice he can. (I will do him the juſtice to ſay I believe he will 
£0 no farther.) He tells you he never knew, heard, or read, of a fingle inha- 
If bitant claiming his freedom under this charter. Then does not this make the 
= :- caſe as clear as the ſun at noon-day ? Have you not reaſon to reproach me for 
4 taking up any more of your time? Have you not reaſon to deſire me io fit down, 
1 and to declare, you are perfectly ſatisfied, that neither in law nor in common ſenſe 
| | | | | was 
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was the charter of Charles the ſecond accepted by thoſe to whom it was granted, 


namely, the citizens and inhabitants of Cheſter. As to the acceptance of the feld 


| body (the /ittle junto named in tae charter, I hold that extremely cheap. 


This obſervation, which appears to me not to be, captious or ſophiſtical, but 


founded upon the reaſon and nature of the caſe itſelf, completely does away the 


Jittle ſubſequent period of three years, which my learned friend reſted upon with ſo 
much triumph, and took up ſo much time in laying before you in proof of the 
acceptance of this charter; for, except the evidence of thoſe three years, there is 
My learned friend, in the outſet, blamed his clients for ſetting him to prove the 
uſage waich he had ſtated as far back as. Henry VIII. My friend's good ſenſe 
revolted againſt it; for how could that prove an acceptance of a charter granted by 
Charles II? And he had too much decency: to take up your time with proving that 
which had nothing to do with the iflue. | | | 
If the uſage: prior to the charter will not avail, as little will the uſage ſubſequent 
to 1688 avail z and that leads me to another part of the hiſtory ſubſequent to the 
granting this charter ; for the next period to theſe three years, in which there was 
a ſullen ſilence on the part of the great body of this corporation, and a vigorous 
excrtion of the junto who had obtained this charter, is a memorable period indecd ; 
for, however ill adviſed that unfortunate prince who ſucceeded Charles II. was, in 
other particulars, and who, by being a little “ imprudent and ill adviſed,” had the 
misfortune afterwards, of loſing his crown; when threatened with danger, as my 
friend told you, when he heard that an invaſion was certainly preparing in Holland, 
and intended againſt him, he was then prevailed upon to do that which was right; 
he was induced by his fears to liſten to better counſels, and one of the firſt good 
effects produced in King James II. from his apprehenſions of that invaſion, towards 
the ſalvation of the liberties of the country, was, reſtoring the rights and franchiſes 
of all the corporations in the kingdom. In this manner did King James's good 


genius adviſe, which might have ſaved his crown, and preſerved his family upon the 


throne, if he had liſtened to it in time ; happy for this country, he did not liſten to 
it, becauſe we have a better family in the place of his. He was adviſed to make uſe 
of the very weapons which deſpo:iſm had put into his hands, to overturn that deſpo- 
tiſm ; for this charter, which I ſtated. before to be hatchcd in violence and deſpo- 
tiſm, contained in itſelf the ſeeds of its own deſtruction : It contained a clauſe 
(which I believe is to be faund in all the charters granted in that period, and in no 
other) empowering the crown, without fault or delinquency, without reaſon aſſigned, 
to remove every member of that new corporation]! In this charter of Charles II. 
was contained ſuch a clauſe, the object of which evidently was to keep the corpora - 
tion in good behaviour, under the peril of that diſſolution, the power of which the 
King relerved in his hands. Fortunately, however, that power was made uſe of 
for a better purpoſe; for King James, by the advice of his council, availed himſelf 
of it to put an end to thit ſyſtem of violence which he had -begun, removing the 
mayor by name, and by name every alderman and common -council-man eſtabliſhed 
by the charter of Charles II. | | | ; 
After my learned friend has been ſo emphatical in ſtating the effect of the judg- 
ment in quo warranto, I think I can venture, with confidence, to follow him upon 
the effect of this order of James. The effect was entirely to annihilate that corpora- 
tion, which had been violently and corruptly created; for, by taking away the 
chief magiſtrate ; by taking away the whole bydy of aldermen ; by taking away the 


whole body of common-council-men ; by taking away every individual of the body 
known by that charter, auho bad a praver lo elect new mne ml ers. the corporation was 
effectually diſſolved, and there was once more an end of the corporation of Cheſter. 
It had riten but a ſhort time, indced, from its former aſhes, and it died by a means 
quite as effectual as thoſe which my friend ſtated had io entirely put an end to its 
N before. That corporation was effectually diſſolved, and there was an end 
of it. 5 5 
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Then appeared the 
inftrument. Immediately after laying aſide all the members of the new corpora- 
tion created by Charles II. comes a charter of James, not new modeling the cor- 
poration at his pleafure, not reſerving the means of deſtroying it at his will, but 


pardoning in direct terms, the judgment in quo ævarranto, and in expreſs and direct terms, 
reſtoring all the rights granted ta the corporation by the charter of Henry VII. and the 


charter of confirmation by. queen Elizabeth; I contend that the latter was more in 
point of law than he needed to have done; and that we have done more than we 
need to have done to put in iſſue the queſtion of the acceptance of that charter; for 
the legal effect of the king's pardoning the judgment in quo wartanto, I contend to 
be the reſtoration of all the antient rights of the city of Cheſter, 1o that if the 
king had ſtopped there, if after turning out thoſe people who had, under the pre- 
"tence of the charter of Charles the IId. uſurped the rights of the corporation, he 


had contented himſelf with granting a pardon, under the great ſeal, of the judg- 


ment in quo warranto, I contend with confidence that the effect of that would be 
to do away completely all the operation of the judgment, and to leave the corpora- 
tion of Cheſter, preciſely in the ſtate in which it was the day before the judgment 
was figned. | os 
Gentlemen, do you call for proof that the very people who had been contend- 


ing for their rights for years before, the very people who had refuſed to ſubmit to 


the uſurpation of Charles the IId. Will you call for evidence to ſhew, that he 
accepted of the very thing which was -to reſtore them to all their antient 
rights? It will, I ſuppoſe, be allowed that the effect of the pardon was to res 


ſtore them exactly to the ſtate in which they were before the judgment. But we 


Mall not ſtop there, for I ſhall give a very different cvidence indeed from that by 
which it has been attempted to eſtabliſh the acceptance of Charles's charter during 
thoſe three years, for in order to prove the actual reſtoration of the charter of 
Henry VII. we fhall ſnew you, that the perſons reſtored entered immediately into the 
poſſeſſion of their franchiſes. We ſhall ſhew you that for ſeveral yenrs p:/ierior to 
the reſtoring cba ter, no man preſumed to act in any corporate capacity at Cheſter, 
but thiſe named in that charter, or thoſe that were corporators before the judgment, for 
all theſe reſumed their functions. We ſhall ſhew you an acting under it not by the 
ſelect body only, but by the <uho/e corporation: For when they came to be reſtored 
to their conſtitution under the charter of Henry VII. the ſelect body ſtil} continu- 
ing! the mode of election, which had 'crept in, in conſequence of the bye laws 
'which I have ſtated, we ſhall ſhew you that the body at large, joining in one peti- 
tion to the number of above 400 (a very large number indeed to be brought to 
concur in one act when the whole body were not got together) with two of the 
aldermen, in a formal act, made an application to the mayor for the reſtitution de 
facto of the rights which they held under the charter of Henry VII. and claiming 
in direct terms tha reſtitution of that mode of election preſcribed by the charter 
of Henry VII. which had been juſt reſtored to them. They conſidered themſelves 
Tightly, not as acting under any charter of James II. for you will obſerve the char- 


ter of James II. is not a ez one; it contains, as I ſaid before, no new grant, no 


new modification; the fimple operation of it is to give more expreſs effect to 
pardoning the judgment in quo warranto, and to reftore the anticnt-conftitution. — 
The moment it paſſed, the citizens conſidered themfelves as re-poile!:d of their 
prior and better right and title to their antient franchiſes. | | 
In this manner then they applied to the ſeleft body. They aſſented to the claim, 
and by a folemn act of the mayor, aldermen, and common-council, the mode of 
election preſcribed by the charter of Henry VII. is in expreſs terms reftored.— 
That is proteſted againſt it is true by ſome of the old junto, who were ſtill unwilling 
to be driven from their attempts; but that proteſt, in my opinion, greatly ſtrengthens 
the evidence upon our part of the caſe, and ſeems to me perfectly deciſive againſt 
that ſet up on the part of the defendant, bs | 

| For, 


1 effects of the wiſe uſe which had been ide of this 
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For, gentlemen, {till recollect, and I muſt entreat you to forgive me if three or 
four times I ſhopld call your attention to that which is the true queſtion ; - Mr, 
Amery ſays he is elected under the charter of Charies II. not under any bye- law or 


uſage. » | | 
"This application of the freemen, the aſſent of the whole corporate body, and the 
proteſt againſt it, are but nine years poſterior to the date of this notable charter of 
Charles I.—1 it then pothble to conceive that the men proteſting againſt this which 
they call an nucwation; thoſe too every one of them named in the charter of 
Charles II. and within nine years after, ſhould have conſidered it as a ſubſiſtin 
Charter, or accepted by any branch of the corporation of Cheſter ? If otherwiſe, 
what would they have ſaid? What are you doing? You are reſtoring a mode 
of election in the teeth of our charter] we protelt againſt it, and ſtand upon au- 
charter. Gentlemen, will you not. be aſtoniſhed to find, when you come to read 
the proteſt of thoſe very men ſpecifically named in the charter of Charles II. 
within nine years after; that though they remonſtrated againſt the mode of elec- 
tion, the charter of Charles II. is not once named. That alone, if there was nothing 
elſe in the cauſe, amounts to demonſtration, that even the very people to whom the 
charter was directed, nine years aſter, did not conſider it as a ſubſiſting charter, 
but a piece of waſte paper; and ſuch it has been conſidered, till revived for the 
firſt time in this cauſe. The proteſters themſelves never thought fit to ſet up that 
charter, but contend that their mode of election is purſuant to the charter of Henry 
VII. Whether it is ſo or not, your own good ſenſe will ſhew you. I admit that the 
charter of Henry VII. is their ſubſiſting charter; if that is indeed the mode of elec- 
tion it authoriſes, let them perſiſt init, and nobody will ever diſturb. their poſſeſſion of it. 
But they were driven to this poor attempt to inſiſt that the charter of Henry VII. au- 
thoriſes this conſtruction; they were driven to give it a conſtruction, which no man 
could give, becauſe they conſidered it as a Lale charter, rather than have re- 
courſe to another, the words of which were perfectly clear, but which they looked 
upon only as a piece of waſte paper. ; 555 
It did not reſt there, for to be ſure there never was a period of ten years, which 
afforded ſo much material evidence in any cauſe, as from 1688 to 1698. It was a 
period very ſlightly glofled over by my friend, and J do not wonder at it; but it is 
an important period in this cauſe. _ | | 6 
The year 1688 was an æra which began by the new proclamation of James IE. 
In the year 1693 the commonalty claimed their rights under their old charters, 
Which was aſfiented to by the ſelect body, except by a few who protaſt ; which, as 
J obſerved, is ſtrong evidence of the non-acceptance of the charter. In 1693, 4, 
1695, and fo on till the year 1698, there arc repeated acts of the corporation at 
large, all conformable to the charter of Henry VII. and to the reſtitution of it in 
the charter of James II. which they had juſt received, and to the act of the cor- 


poration itſelf, which J have juſt mentioned to you. 7 
You will find that in thel: years a number of elections were made of aldermen 
and common-council by the body at large, in the manner preciſely preſcribed by 
che charter of Henry VII. = | 5 3 
Vou will find another moſt ſolemn and deliberate act of the whole corporation, 
recognizing, confirming, and regulating that mode of election, and this done allo, 
by the ſelect body, which is very remarkable indeed, and preciſely according to the 
directions of the charter of Henry VII. which veſt the power of making bye-laws 
in the mayor, aldermen, and common-council. „„ „„ 
You likewiſe find the ſelect body making new regulations, not to alter, but to 
modify, the election of aldermen and common--ouncil, by the body at large. 
Vou are nat to be ſurprized if you never find a word about the charter of James 
IId. in any of theſe proceedings; becauſe, as I ſtated before, it contained: nothing 
but the reſtoration of their former title. This, however, did not paſs without. ſome 
oppoſition from the other party. You will find that in July, 1693, they apply to. 
queen Mary in council (king William being then abſent ſhe was regent of the _ 
| | 2 +: += + of 5 dom) 


dom) complaining of this new mode of election, as they called it; but if they 


were ſo abſurd, fo fooliſh, and had ſo much forgotten their own caſe, and that | 


which they had built their own rights upen, in the hurry and confuſion of the pro- 
teſt in June, 1693, that they then omitted to mention the charter of Charles IId. 
{though it was granted but nine years before) one would think, they would have 
had time to recollect it, at leaſt before they preſented a ſolemn petition to the queen 
in council; and if they conceived themſelves to be poſſeſſed of fo indefeaſible a 


title, as a ſubſiſting charter, the words of which were perfectly clear and unam- 


biguous, they would have had recourle to that title, and called upon the queen in 
council, to ſupport the act of their predeceſſors; but, there is not one allegation in 
the petition, of the words of the charter of Charles IId, yet they talk of the char- 
ter of Henry VII. the bye-laws, and every thing, in ſhort, except the charter of 
Charles IId. It is a very ſingular thing that this charter ſhould ſeem to be to: ally 
forgotten nine or ten years after the time it was granted, and yet that people now 
(at the diſtance of a century) ſhould know more of what was done under it, than the 
people who lived when it paſſed, and ſhould now venture to fer it up as a ſubſiſting 
charter. Whether they were aſhamed of ir in thoſe days, whether they had grace 
enough to be aſhamed, or, whether they were conſcious that it was never intended 
to be carried into effect, it was reſiſted by every body, Whatever their reaſon was, 
they ſeem to have locked it up im their ſtrong bis and to have been careful not to 
put any perſon in mind that ſuch an inſtrument exiſted. | | „ 

To this petition (whercin they mention having been diſplaced by king James) 
an anſwer was put in by order of the corporation, upon which the petition 
was diſm'ſſed by the privy council, and the matter was leit to be tried at law.— 
For theſe people being fill reſtleſs, had previoully complained to the court of King's- 
bench, that they had been turned out of their oſfices to which they had been duly 
elected, and procured a mandamus to reftore them, The corporation made a re- 
turn to this mandamus under their common ſeal, in which not a word is ſaid re- 
ſpecting the charter of Charles II. but they expreſsly ſay that the complainants had 
been elected into the common-council under the charter of Henry VII. for one year, 
which being ended, others were elected in their room, by virtue of the {ame char- 
ter. The court was of opinion that this return was not fulciint to give judgment 
upon, but they refuſed to reſtore the parties who had applied for the mandamus z 
fo that there was an end of their claim, after proteſting in the corporation, after 
petitioning the queen in council, and after getting their mandamus in the court 
of King's-bench ; in all of which proceedings, they never once inſiſted upon 
that hend/ame piece of parchment * which has been brought into court to day, And 
now will it be poſlible to contend, after theſe very people have ſtared that they had 
been turned out, that the order of James to turn them out was never figniſted to 


them? We ſill prove out of their own months that it was; and that a copy of 


that order has been kept among the records by the town-clerk of Cheſter, who ſhall 
produce it to you; we ſhall produce a copy from the council-book, containing that 
order of amotion, for the council-book is not come down, (my friend and I have 
agreed about the admiſſion of a copy) we ſhall bring a clerk of the council who 
will tell you that if an order of council has heen iſſued, which is not carried into 
effect, nor tranſmitted to the people to whom it is addreſſed, the conſtant practice is to 
enter a vacat in the council book as to ſuch order; we ſhall prove that there is na 
luch entry, but that it ſtands in the council book a /ub/i/ting order. 
Gentlemen, I am now pretty nearly come to the concluſion of the hiſtory of this 
cauſe, and of theſe curious tranſactions, and very curious they are as ever came into 
a court of Juſtice, 5 | | | | 
The next important period comes ſhortly after, which was in the year 1698 ; 
Mr. Whitley, who had been mayor, and who was a very active member of the 


corporation, and, to his honour, a very zealous friend and ſupporter of the juſt 


| rights 


* Finely gilt, and decorated with emblematic devices in a moſt curious and remarkable manner. 
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rights of his ſellow citizens, died about the middle of the year preceding; the old 
junto then plucked up neiy courage, they ſet to work afreſh, and, by what means 
I know not, again cajoled the poor commonalty to make as it were a new ſurrender 
of their nights, for in the year 1698, theie is the moſt extraordinary tran ſaction 
(when you come to examine it and take it altogether) that Jever met with in any 
corporation; they call a general meeting; they had been feelingly convinced of 
the abſurdity of * ap''a right in the ſelect body, they had made too many 
ineffectual attempts within ten years preceding, to venture to reſt upon any acta 
they could do themſelves ; they did not call a meeting of the ſelect body to pro- 
ceed to elections, and to ſay, © this commonalty have uſurped upon us, we will 
renew our antient rights, and turn them out:“ — No; but they call a meeting of 
the commonalty themſelves, to prevail upon them to re/ing4i/o their right; and 
though they prevailed upon the majority at that meeting to do ſo, yet they did not 
venture to reſt upon that, and the moment they got the commonalty to conſent to 


this, to turn them out of the hall, (as has been the practice ever ſince) then to 


proceed to elections and to fill up the vacancies; but (would you believe that any men 
could be guilty of ſuch a contradiction) the wery men who at that ſame hall prevailed 
upon the commonalty to reſtore what was called the antient right of election, make 
that commonalty proceed immediately to fill up the vacancies in the ſelect body, for 
they are at that very meeting filled up by the citizens at lange. So that the very 
act by which they cajoled and ſeduced the commonalty to make a ſurrender of their 
privileges, contains the ſtrongeſt recognition of them, they get hem to fill up the 


- vacancies, conceiving they could not otherawiſe be a legal and ſubſiſting body. But, 


having got the vacancies legally filled up by the commonalty, and their conſent to 
what they call the old mode of election, they, falſely ea daes, of law, thought 
that would be a valid act in future, and they could afterwards proceed without the 
eommonalty. From that time they proceeded to elect under this fort of bye-law, 
for ſuch it was, made in the year 1698, which for the reaſons I have ſtated, I con- 
ceive to be a mere nullity in point of law, and that the commonalty have a right 
to reſume thoſe rights whenever they pleaſe, which they now are deſirous of 
doing. 2 | 

They proceeded as before, but not without interruption, for there was a memora- 
ble diſpute in 1733, in which the commonalty brought an information in quo 
warranto, againſt the whole of the ſelect body, againſt the then aldermen, and the 


common council, deſcribing them, eo nomine, as mayor, aldermen, and common- 


council- men, of Cheſter, and under that deſcription they call upon them to ſhew 
under what right they claim and exerciſe the franchiſe of electing aldermen and 
common- council, excluſive of the freemen at large. What anſwer does the cor- 
porate body make to this information in quo warranto, and what title do they 
iet up ? why they had not hen found out the charter of Charles II. it had lain ſo 
effectually buried, that even in the year 1733 they had not dug it up again; but 


they ſtate (what | mentioned to you in the outſet) the bye- law made in the reign of 


Henry VIII. and they ſay, that under that bye law, the election was made by the 
ſelect body, and they ſay that it was a valid, ſubſiſting bye-law at that time. 

Upon that information ſeveral iflues were directed to be tried; they avere tried, 
and verdicts were found; and my learned friend, I ſuppoſe, will ſay by and by, as 
he did 1a the opening, that when we have diſputed this matter, we have always 
been beat. I truſt to day will form an exception to that general rule, if there were 
no other—he will certainly tell you, by and by, that we were beaten then: but 
how? not by the charter of Charles II. but beaten by t&le very bye laws which 
my friend, and his learned coadjutors, to day have deſerted as illegal. 

How the eommonalty came to be ſo ill adviſed as to acquieſce, I know not; 
when if they had brought it into court and argued the point of law, there would 
be no doubt but theſe bye laws would have been found to be zull and void: that 
Johnſon and the reſt of the corporators would be found to have no title a: all How 
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they acquieſced, and in conſequence of that, Johnſon and his aſſociates continued 
in poſſeiſion of the rights of this corporation. Now that plea, by the whole cor- 
rate body, is in my opinion not only evidence, but concluſive evidence, again 
Mr. Amery, that -he:has no claim to be elected under the charter of Charles II. for 
it is a direct reſort to certain bye-laws, under which they expreſsly {tate their 
elections to have been held, and their rights to have been exerciſed; then 
if they were held under theſe bye Jaws, it was not under the charter of Charles II. 
Ic is a plea by the very ſame body, under which Mr. Amery now makes title, and 
therefore is direct evidence, out of his own. mouth, that the body who elected him 
did. not claim this right under the charter of Charles II. for they expreſsly tell you 
under what they did claim it, withaut mentioning a fingle word of that charter. 
But they had their reaſons for omitting in their plea to mention the charter of 
Charles II. for though it had been totally forgotten nine ar ten years after it was 
granted, ſomebody ar other had ſtumbled upon it in the old cheſt of the corpora- 
tion in 1733; and without attending to all the circumſtances of it, they did, in 
the firſt itage of that diſpute, ventu.e to bring it, for the: firit time, into light, for 1 
© find that upon the motion in the court of King's-bench, upon which the informa- 
tion in quo Warranto was grounded, when they came to ſhe cauſe why the quo 
warranto fhould- not iflue, they did give a little hint at this charter of Charles II. 
and would have been glad if they could have ſheltered themſelves under it, which 
would have been better than having recourle to theſe old bye-laws; but I will read 
to you what was faid by the great judges who then preſided in the court of King's- 
bench, with my Lord Hardwicke at their head, and then you will not be ſurprized 
that the charter of Charles II. was again locked up in the corporation cheſt, though 
you will be ſurprized that it has ſcen the light to-day. y. Th 
My Lord Hardwicke ſays (ſpeaking af the charters granted in the latter end of 
Charles the ſecond's reign) © theſe charters have never been countenanced in Weſt. 
“ minker-hall, and I will not give an opinion in ſupport of them, unleſs the 
t firongeſt evidence in the world be laid before the court, of their being accepted 
«* and uniformly acted under ever ſince.“ Now, has that evidence been laid before 
vou? - What! acted uniformly under ever ſince, when the people to whom it was 
granted had forgot it zine years after — Now, © as to the election of the twa 
% mayors, immediately after the 37th Charles II. they were by the very body in 
* whom the right of election was veſted, exclufive of the citizens :”—And there- 
fore, that great judge, as well as myſelf, who would preſume at an humble diſ- 
tance to follow him in that argument, conſidered this as a proof, that the charter 
was not accepted by the body at large. In the charter of reſtitution, 4th James 
II. no notice is taken of this charter of the 37th Charles,” (it is the charter of 
James II. which you ſee the learned judge conſiders as a valid charter) © but it 
takes things up jult the ſame as at the time of the judgment, putting them upon 
the ſame footing as they were before that judgment. The proteſt of the citizens 
% againſt the proceedings of the ſelect body ſo ſoon after the charter of 37th 
« Charles II. and the ſtruggle they made to preſerve their liberties, are ſtrong evi- 
„ dence that there was no acceptance; as is alſo the attempt of the ſelect body 
« in 1697, which would not have been had they been veſted with the ſame power 
« under the charter of Charles I.” This is the language of Lord Hardwicke in 
1733, in the very cauſe in which my friend ſtated in the outlet, with exultation, 
that we were beaten, and the corporation were victorious. 
Mr. Juftice Page adds,—< The implied acceptance of a charter may be collected 
« from the nature of it; and one can ſcarce imagine, that the freemen at large 
„ ſhould accept a charter which cut them out of their rights in the election of all 
<< their ſuperior officers. The frequent claims of right inſiſted upon by the free. 
% men, from the year 1693 to 1697,” (which I have ſtated to you before) © plainly 
« ſhew, that the freemen never did accept of this charter, or acquieſce under it.” 
Mr. Jaftice Probyn (another of the learned judges) ſays,—<* The charter of 
« .37th Charles II. is to the mayor, aldermen, and common-council only, which 
| 55 
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4 is to the very body who claim an exclufive right under it. No ſurrender or ae- 
« ceptance of a charter can be made by a fele& body, in oppoſition to the Whole 
« body of the freemen.” So that all theſe acts of the ſelect body, let them prove 
what they will, are a mere nullity ; for one part could not accept the charter, in 
oppoſition to the whole body. | 
Mr. Juſtice Lee adds,—** Where the acceptee doth not accept a grant, ſuch grant 
de cannot operate or have any effect. No notice being taken in any of the corpo- 
« ration entries of this charter of Charles II. but only of former "uſages, weighs 


& very much with me to think that there was no acceptance,” | 
So that the learned judges then thought, as I am perſuaded you will now think, 
that the total filence of the corporation books themſelves upon the ſubject of this 
charter, contains the ſtrongeſt and moſt deciſive evidence, that it never was accept- 
ed; for upon every occaſion down to the time which I am now ſpeaking of, upon 
the motion in 1733, whenever there has been a diſpute about their rights, the 
ſelect body has had recourſe not to this charter, as they would have had if it had 
been a ſubſiſting charter, but to that of Henry VII. 4117 
You will not, I think, after J have read theſe opinions of the judges of the court 
of King's-bench, be ſurpriſed that thoſe who defended themſelves againſt that in- 
formation, had the decency to give up the ground of the charter of Charles II. 
—it would have been a forlorn hope to attempt it; the learned judges were too well 
acquainted with it, and with the nature of the caſe, for them to have the ſmallef 
hope that a right, ſet up under that charter, would have been ſuported; they werd 
driven to ſet up a different right under the bye-law, and that right was acquieſced 
in, in point of fa&, by the freemen. | „ . 
F nave thus much at length (I beg your pardon for taking up ſo much of your 
time, the importance of the queition will be my only apology) ſtated the hiftory of 
the corporation, and the rights of the different parties. e Wield 
It remains for me no to ſtate the particular iſſues, which you are to try, and 
the nature of the evidence, in addition to that which has already been given. 
There are, as you have heard from my learned friend, and I dare ſay you were 
alarmed at the intelligence, twelve iſſues or queſtions, upon which you are to find 
your verdict; however, that alarm may be ſomewhat leſſened, becauſe J am per- 
ſuaded the ſubject of your enquiry may be greatly contracted. ones 
With refpett to the ff ique, 1 ſhall leave it in your hands, under the direction 
of his lord{hip, to diſpoſe of it as you pleaſe, without much ſolicitude 'as to the 
event of it. My learned friend was of opinion, that it ought to be found for us, 
there being no corporation ſubſiſting in conſequence of the judgment by quo war- 
ranto. I might add too, that the corporation has ſince been put an end to by the 
ouſting order of council of James II. | 
The ſecond ifſue is, © aubetber Charles I. granted or no“ (that is) in other words, 
whether this charter, without conſidering the ſubſtance, the effect, the policy, or 
law, on which it was founded, was duly iſſued by the crown that depends upon 
two points of law; firſt, whether this charter, the ſubſtance matter thereof, lying 
in the county palatine of Cheſter, ought not to have the palatinate ſcal; and ſecondly, 
whether it ought not to be enrolled. The fact is, there is no ſeal of the county 
palatine affixed to the charter, nor is there any enrolment of it. T2 
The iſſue will be matter of law, ariſing from 'theſe facts, but I really feel fo 
much confidence upon thoſe, which form the real queſtion meant to be tried be- 
tween the parties, the true conſtitution of the corporation of Cheſter, that T am not 
much inclined to preſs you very ſtrongly, or to take up much of your time upon 
ſuch an immaterial iflue, as I conceive this to be; for I am confident, that if this 
charter had all the ſeals in the world upon it, and had been enrolled in all the courts 
of this country, in the moſt ſolemn and formal manner; yet that it has never had 
an operative exiſtence, as to the body to whom it was directed; and if that is your 
opinion, which J proteſt I cannot prevail upon myſelf to doubt, in this caſe, it 
would be idle and miſpending your time, to dwell much upon queſtions fo trifling 
f | in 
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in their conſequence. If it ſhall become a material iſſue, we ſhall have the benefit 
of it, for the ſacts will not be doubted ; that it has not the ſeal of the county pala- 
tine, nor been enrolled, and it is expre.sly ſtated to be granted under the great ſeal, 
and the ical of the county palatine ; and there is ſtill a label to the charter, to 
which that ſeal was intended to be affixed, which was prevented, no doubt, by the 
death of the king happening two days afterwards. | ge: 
With reſpect to the err9/ment, I take the law to be clear, that the king cannot 
grant but by matter of record; my Icarned friend admitted, that there were aida 
in the books to that purporc, but he faid there was no judicial determination 
which went the length of the queſtion, and he admiticd that the dicta in the books 
went ſo far as to fav, that /e/ters patent not enrolied, avere voids Now TI conceive the 
gencral propoſition of law to be clear ; that the king cannot grant but by matter of 
record, and therefore I hold, that letters patent ought to be made ot record, to 
opcrate as a grant ; that queition will be decided hercatter, if it ſhall be material ; 
but there is one uſe J would make of that circumitance of the want of enrolinent, 
that it ſeems negative evidence of the acceptance of the charter. They are mighty 
hot upon the charter juſt when it is iſſued, they are reward ng every perſon, who 
contributed towards procuring it ; but they were no ſooner taught to feel that this 
could not be an operative inſtrument, than they neglect to take the neceflary ſteps 
to give it its validity, by having it enrolled z for though it is true, as my lord ſtated, 
that it is the duty of the officers of the crown, to have thele things enrolled, we all 
perfectly well know, that the officers of the crown, or the inferior officers of every 
court of juſtice, are much more diſpoſed to do their duty, when put in mind of it 
by the parties intereſted, and therefore if the officers of the crown had been put in 
mind to do their duty, by the partics intereſted in this charter, no doubt it would 
have been cnrolled : the inference from its not being enrolled is, that it was pre- 
ſently deſerted, as an iniquitous piece of bulineſs, which the authors themſelves 
bluſhed at, and which they never dared to call into light, for half a century atter- 
wards ; that is the inference from the want of enrolment. With reſpect, therefore, 
to the ſecond iſſue, I ſhall give you no more trouble, except to call a ſingle witneſs, 
who will ſay he has ſearched, and there is no enrolment, . TEN | 
We come next to a more material iſſue, which is the third; that is, „ hat the 
« charter of Charlis II. has not been accepted as to the election of aldermer.” I con- 
ceive the third iflue, the fifth, and the ninth, are ſo connected in common 
ſenſe, and the reaſon of the thing, that they are not likely to be ſeparated in your 
verdict, nor can they be ſeparatcd in the evidence. | 
The fifth iſſue is,“ ther the aldermen have not been elected purſuant to that charter.” 
The ninth iſſue is, * hat te charter has not been accepted in all things,” &c. 
Now theſe are the iſſues to which the hiſtory I have been giving you of the cor- 
| poration, accompanied with obſervations, ſubftantially applies: And I am per- 
ſuaded, that if I was to fit down now, and content myſelf with the obſervations, 
which I have made upon theſe undoubted facts, you would not heſitate a moment 
to ſav, that this charter has never been accepted. | | 
Gentlemen, it is my duty to make a few obſervations upon the evidence for the 
defendant, upon theſe iſſues. The witneſſes are, Mr. Hall, the town-clerk, and a 
gentleman, who only reads the entries. | | ie | 
The ſubſtance of thoſe entries is comprized within three years from the date of © 
that charter; and they admit of that general anſwer which I have ſtated to you, | 
that they prove only an acceptance by the ſelect body, to whom the charter was ad- 
drefled, and by no means an acceptance by the. body at large, which, I truſt, his 
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lordſhip will tell you, was neceſſary in point of law. 0 4 
There is, however, another part of Mr. Hall's evidence, which is extremely 
material ; for, in my opinion, though he has failed in proving the acceptance, be- 1 


cauſe all the acts are merely the acts of the ſelect body, and not one of them an act '- 


of the body at large; yet he has certainly proved the zegative of the gs 
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Now, gentlemen, though the charter of Charles IT. has not been read, not even 
ſo much of it as was necetlary (it is upon the table, and liable to inſpection) and 
though it contains directions for the election of aldermen and common-council - 
men, with which they ſay the elections have correſponded, which, added to ſeveral 
corporate acts done by theſe officers, who are named in that charter, forms the only 
evidence of the acceptance of it by the {cle body (no doubt thoſe officers aQte { 


under it as long as they were permitted): Yet you will recollect, that it alſo directs 


the mode of electing the mayor, the ſheriffs, the coroners, the ſurveyors of the 
walls, the treaſurers, the leave-lookers, and the, election of a mayor in caſe of a 
vacancy z it makes a proviſion for the appointment of a deputy-mayor, and it gives 
him certain authorities; it makes the deputy-mayor, as well as the mayor and. 
aldermen, juftices ; and it directs the manner of holding the ſeveral courts in the 
City, Which I ſhall ſtate by and by. 

Now, gentlemen, you will be ſurpriſed to find, that, upon the iſſue which aſſerts, 
that, in every particular mentioned upon theſe pleadings, the charter of Charles II. 
was accepted, that the very witneſs, who is called to prove it, yct in fact proves 
that, out of ten or a dozcn important articles, which I have mentioned to you, with 
reſpect to the mode of election, almoſt all of them hive been held diametrically oppo- 
ſite to the charter of Charles II. 

In the firſt place, you will recolle&, I aſked Mr. Hall, how the mayor has been 


elected within his knowledge, and as far as he knows any thing of the corporation? 


My learned friend aſked the ſame thing of the old witneſs, who has known the cor- 


; poration ſeventy years. What is the anſwer from both theſe witneſſes? The 


mayor has been elected by the freemen at large; they have named two aldermen, of 
whom the aldermen have choſen one. That is directly contrary to the proviſion of 
the charter of Charles II. and directly conformable to the charter of Henry VII. 
for the charter of Charles II. directs the mayor, as well as the aldermen and com- 
mon- council, to be elected by the ſelect body; therefore there is not a doubt but 
the mayor has been elected in the teeth of that charter, down to the preſent moment. 
Theſe are the directions of the charter of Henry VII: —“ All the citizens, within 
te the ſaid city, ſuburbs, and villages, dwelling within the ſaid city, ſuburbs and 
« villages of the faid city, who will be preſent at the election of mayor, every 
« year, upon Friday next after St. Dennis's day, may come freely and without 
&« hindrance, to the common-hall of the ſaid city; who, being ſo met, or the 
greater part of them, ſhall name two citizens, dwelling in the faid city, out of the 
ce twenty-four aldermen, that are moſt ſufficient, diſcreet, and beſt able, in the 
« ſaid city, ſuburbs and villages, to be choſen in form following: Either of them 
„ ſhall heretofore have been mayor or ſheriffs of that city, or if not, they ſhall not 
“ have dealt with the ſheriftship for the ſpace of three years next, going before tle 
« Friday after St. Dennis's day; out of the two fo named, the greater part of the 
« aforeſaid aldermen and ſheriffs then and there preſent, by voices ſhall name, 
« chooſe and appoint one mayor; and if it ſo fall out that, in the election of this 
e one perſon for mayor, their voices be in number equal, then the voice of the old 
% mayor ſhall ſtand and be accounted for two.“ | 

So you ſee the election of the head officer of the corporation, the moſt important 
of all others, down to the preſent moment, has been made directly in the teeth o? 
the charter of Charles II. and exa&ly conformable to the charter of Henry III. 

I aſked the town-clerk how the ſheriffs were elected? Why, ſavs he, they are 
differently elected; one is named by the mayor, at the common-hall, and the other 
elected by the commonalty. : | 

Does the charter of Charles I. preſcribe the mode of election, which the town- 
clerk has deſcribed ? Nothing like it. The charter of Charles II. ſays, the fherifts 
alſo ſhall be elected by this favourite ſelect body; that they are to elect every officer 
from the head to the foot of the corporation. The town-clerk proves the ſheriff's 
nave never been fo elected; but that uniformly the mayor has named one, and the 
treemen choſe another. 
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Now I will read you that part of the charter of Henry VII. reſpecting this point: 
« But, in the chooſing of the ſheriffs of the city, this order ſhall be obſerved, viz. 
de that the mayor, ſheriffs, aldermen, and other citizens, dwelling there, if they 
& will be at the election of the ſherifts, may, without let, upon Friday next after 
« St. Dennis's day, yearly aſſemble, where e mayor, Serif, and aldermen, for the 
te time preſent, or the greater part of them, there aſſembled, ſhall the ſame day 
« freely chooſe one able and futiicient perſon, for te one ſberiſf of their city, and 
« the ret of the citizens, in like fort, preſent, or the greater part of them, one 
« other able and ſuificient man, for the other ſerif.” 


Gentlemen; you recollect that the town-clerk told you, that though the mayor was 


named in the common-hall by the old mayor, he could not ſay but the aldermen 
concurred with him in the appointment; therefore his account is directly conform - 
able to the mode preſcribed in the charter of Henry VII. and oppoſite to the charter 
of Charles II. The charter of Charles II. has directed the ſame mode for the 
election of all the officers. | | | 

How is the election of coroners? The town-clerk ſays, by the mayor. That is 
directly conformable to the charter of Henry VII. 

Gentlemen, it would be tiring you to go through the election of the other 
ſubordinate otiicers. : 

The overſeers of the walls I juſt mention, becauſe it is ſomething particular: 
They are elected by the mayor and aldermen, as the town clerk has told you, on 
the Friday next after the feaſt of St. Nicholas. That is preciſely, as to time and 
manner, what is pointed out by the charter of Henry VII. (I beg your pardon ; I 
find that election is not made conformable to either of the charters.) Then the 
treaſurers are proved to be nominated by the mayor, though they are directed, by 


the charter of Charles II. to be elected by the mayor, aldermen, and common-. 


council. ä 5 

The power granted to the mayor to appoint 2 deputy, who is a jaſtice of the 
peace, and may adminiſter oaths, and do every thing the mayor may co, has never 
been exerciſed, except in one inſtance, where Sir Thomas Groivenor appointed 
Peter Pindar his deputy. You would have had deputics appointed every year, 
eſpecially when vou conſider what great men have been mayors of tits corpora- 
tion; therefore the non-appointment of a deputy, is exceeding ftrong cy idence of 
the non- acceptance of the charter. 

The next thing, which is material for your attention, with reſpect to the acccpt- 
ance of that charter, is the manner of holding their courts. That appears to nie 
the moſt deciſive proof againit the charter of Chares II. For, in the firit place, ir 


directs the county court to be holden on Monday from month to month, that is, that it 


mall be holden every month, and that the day of holding it ſhall be on Monday. 
Now my lord will tell you, that if the charter of Charles II. is a ſubſiſting charter, 
every court, which has been holden from that day to this, other than in the manner 
preſcribed by the charter, is null and void. Then will you not be ſarprized to 
hear that not one county court has been held according to the directions of that 
charter, even to this day, for the town-clerk tells you, that they conceived them - 
ſelves at liberty to hold the court three times a week, inſtead of once a month, on 
Tueſday, Thurſday, or Friday; ſo that in no inſtance has a court been held on 
the day preſcribed by the charter. Then is it poſſible for any argument to induce 
you to believe, that if the charter of Charles II. had been, at any time, conſidered 
as the ſubſiſting charter of this corporation, that they ſhould, in the ſolemn act of 
holding the county court, have induſtriouſly avoided holding it on the day named 
in the charter, for they have held it on three different days of the week, and never 
on the day required by the charter; and have alſo held it from week to week, and 
not from month to month, ſo that if the charter of Charles II. was accepted, every 
county court has becn illegally held, and is null and void. TY 

Mr. Bearcrsft. You miſtake what the witneſs ſaid. 

Mr. Serjeant Adair. Then 1 with to hear him now. 


Mr. 


. 
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| | (Mr. Hall again examined.) | 

Court. Which court did you mean to ſay was held on Tueſday, Thurſday, and 
Friday ?—A. The penticę court. f 
Mr. S&rj, Azair. On what days was the county court held? 

A. Before the 19th Geo. If. chap. 28, it was held for the purpoſe of electing 
members of parliament, but fince that act there never has been a county court held 
in the city. This pentice court, the ſheriiſs have power of holding under the 
charter, on Tueſdays, Wedneſdays, Fridays. SE 

Court. It 1s the ſheriffs court, held by the ſheriffs. 

Mr. Serjeant Adair. Then what I ſaid upon that, goes for nothing. 

The oblervation with reſpect to the courts of crown and portmote is, that no de- 
puty has been appointed for them, and none is authorized by the charter of Henry 
VII. The charter of Charles II. ſeems induſtriouſty deſirous that all remembrance - 
. (if it could be) all uſage, at leaſt of the old courts, ſhould be done away, for it 
does not reſt ſatisfied with the operation of law, which my friend has contended 
for, on the famous judgment in quo warranto, but it ſays the crownmote court, 
inflead of the old one, ſhall be held before the mayor or deputy mayor, &c. 

| You ſee, that the charter of Charles II. profeſſes to annihilate (completely) the 
antient crownmote court, both as to the time and manner of holding it, and alſo 
the authority under which it was holden ; and it is impoſſible to conceive, that a 
court holden under a charter, which directly ſubſtitutes that court, inſtead, of the 
old one, ſhould be ſaid to be held under any thing, but the direct authority of that 
charter. Now how has the crownmote court, in fact, been holden ? Why, in 
one or two entries, in the three firſt years, it appears to have been holden before the 
mayor and recorder. So far, and fo far only, it has purſued the directions of the 
charter of Charles II.; but this only in a few inſtances, even in the three firft years. 
It has been holden, inn one inliance, ſtrictly conformably to the charter of Charles 
II.; for though a few of the crownmote courts, within the three firſt years, appear 
to have been holden before the mayor and recorder (antiently holden before the 
mayor only) yet in every one of theſe inſtances they are ſtated to be holden “ ac- 
* cording to the uſage and cultam of the city of Cheſter, from the time whereof the me- 
% ery of man is not to the contrary.” ; 

So that in the three firſt years, in the ſtile of their courts, which are their ſolemn 
legal acts, they ſeem induſtriouſly to avoid holding it under the charter of Charles 
II. The new charter has expreſsly done away the old court, which was held ac- 
cording to the immemorial uſage of the city, and therefore the entries immediately 
ſabſequent to the charter of Charles II. ſhevr, that they would not venture their 
legal acts upon the foundation of that charter, when they found that the freemen 
would not accept of it; but they themſelves directly ſtate, in the en ry of their 
own courts and acts, that it was held, according to the antient uſage and cuſtom cf 
the city of Cheſter. Beſides theſe two or three inſtances, you will find by the en- 
tries, which we ſhall read to you, that the major part of them were holden before 
the mayor only, though the charter directs it to be before the mayor and recorder; 
and Mr. Hall tells you, that the court has always been holden before the mayor, 
except in theſe few inſtances, “ according to'the uſage and cuſtom of Cheſter.” 

The ſame obſervations apply to the new portmote court, which is directed by the 
charter to be holden inſtead of the old one; and yet every court held ſince that 
charter, is ſtated to be held “ according to the ancient uſage and cuſtom of the 
« city of Cheſter.” "as 3 
| Theſe, gentlemen, therefore, are the obſervations, which I am to trouble you 
with, upon the evidence adduced by the defendant, to ſhew that the charter was 
accepted, the greater part of which proves the direct contrary ; for their own wit - 
neſs has proved, that in all their moſt ſolemn acts, where they have exerciſed judi- 
cature and juriſdiction, they have ſtudiouſly diſclaimed it, and have expreſsly aſ- 
ſerted (whether falſely or truly) that theſe judicial acts were exerciſed under the 
authority of the ancient uſage and cuſtom of the city. _ i 
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There remains only one point more with reſpect to the acceptance of the charter, 
ſo far as relate$to the freemen. I have already ſtated the fact, and ſhall prove it, 
that out of the immenſe number of freemen, ar that time, only twenty-one accept- 
ed the new charter; ſo at is a deciſive proof of the non-acceptance of the charter 
by the freemen. There is another part of the caſe which is very ſtrong; it is an 
undoubted part of the conſtitution of Cheſter, that none but freemen ſhould ſerve 
upon juries. They produced ſome of the early pannels of jurors after the granting 
of the charter of Charles II. Obſerve what they are. The very firſt pannel atter- 
granting the charter of Charles II, in the mayoralty of Sir T. Groſvenor, contains 
the name of not one man who had accepted of the freedom under the new charter. 
They have found eleven of the names on that pannel, and they are every one of 
them proved to have had their freedom prizr to the judgment in quo warranto. 
Then what is the inference from this; that all that pannel, iummoned by the very 
people to whom the new charter was granted, were permitted to act under their 
old authority, as freemen, ith ut being re-admitted under the charter of Charles I. 
Then what becomes of the idea of the old corporation being at an end, when the 
very people, atting under this new charter, cannot hold a court; cannot do a judi- 
cial act; but are obliged to have recourſe to the old freemen, to fit upon a jury. 
In the next jury, which were impannelled, you have two of them, who had their 
freedom before the judgment in quo warranto, and who were re-/<2077 under the 
new charter, two of thoſe men, who were mean enough to accept of the new pri- 
vilege. Then there comes another pannel, in. which there are three or four, who 
were made free under the new charter. Thus it was, that immediately after grant- 
ing the new charter, they were obliged to have recourſe to thoſe, who were no Core 
porators, as my friend ſays, in order to ſerve upon juries. | 

I will not farther treſpaſs upon your time and patience, in order to make that 
appear clearer, which appears to me as clear as the ſun at noon-dag. 

] ought, perhaps, to ſay a word upon the hoſpital lands, leſt I fhould be thought 
do blink the weight of that part of the caſe, which looks moit like evidence of the 
acceptance of the charter; and it is alſo proved, that there is a {air granted by that 
charter, which has been held ever ſince. | 

It is not material for his lordſhip, or you, or me, to decide in this cauſe, whether 
that fair has been duly held or not - if this is not a ſubſiſting charter, that fair has 
been held without authority; and what then? where is the harm ? it is, ſo far as 
it goes, evidence of their having acted under that charter, I admit ; but is it not a 
ipark of evidence, the moſt triffing, when put in competition with that immenſe 
body of evidence, which I have ſtated, of the non-acceptance of the charter? 

With reſpect to the hoſpital lands, they may have been held, for what I knovr, 
without authority; or, which is the ſeme thing, J don't think they have been held 
under the charter of Charles II. There were ſome circumſtances, in an entry 
which was read to prove that they were held under the charter of Charles II. which 
ſtrongly led me to ſuſpect the truth to be otherwiſe; and that was the entry of the 
19th Auguſt, 1703. By that entry, which was an order of the mayor, aldermen, 
and common-council, the recorder is directed to receive the ſeal of the hoſpital 
lands from Lady Mainwaring, and that he ſhould be intruſted with the charter by 
which the ſame is granted. | We os 

There were two circumſtances in this order, which led me ftrongly to ſuſpect, 

hat the hoſpital was not underſtood to be holden, even at that time, by the ſelect 
body, under the charter of Charles II. The firſt entry is, that there was a ſeparate 
feral for the hoſpital ; there is not a ſyllable of that in the charter of Charles II. 
there is nothing but the general ſeal of the corporation there. And the order 
further directs, that the recorder be intruſted with the charter, by which the ſame 
is granted; that ie, the charter and the ſeal of the hoſpital, Then there is a char- 
ter, excluſive of the charter of Charles II. by which the ſame is granted. Where 
is that charter? Lei them produce it, or not; it is not my buſineſs to contend, 
chat they have a right te the hoſpital, or have not; when it is in diſpute, let them 
; produce 
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produce the charter under which they hold it Here is evidence in their own 


books, that it is not under the charter of Charles II. becauſe they hold it under a 


charter, which gives a ſeparate ſeal for the hoſpital, which charter is intruſted to 
the care of the recorder. And it is not contended, that the charter now produced, 
came here under the cuſtody of the learned recorder of Cheſter. I have too good 
an opinion of him to believe that he would have kept ſuch a charter in his cuſtody. 
I: ſtands proved by them, that if they hold. the hoſpital, they hold it under ſome 
other title than the charter of Charles II. and therefore the weight of that argu- 
ment falls to the ground. : | 
Having diſpoſed of theſe three iſſues, which are the material ones, there are four 
others reſting upon them alſo ; which are the 4th, 6th, 7th, and 8th. And I ſhall, 
without conſulting my clichts upon the ſubject at all, exerciſe my own judgment 
upon them. I will not take up your time with cavilling at facts which appear to 
me to be proved. I will not call upon you in a cauſe, where I am itanding up for 
the juſt rights and privileges of men (I am ſure you would not hear my call if I 
did) to find a verdi& contrary to evidence: In my opinion, theſe four iſſues are 
proved by the defendant, BE 
The iſſues are, that the perſons named in the charter of Charles II. took upon 
themſelves the ſeveral offices directed by that charter. I think they have proved 
they did. | | N 
The next iſſue is, that Mr. Amery was not duly elected a common-council- man 
and an alderman. I think they have proved that he was; for I think it mere cavil 
to ſay, that you ſhould hold his election to the office of a common-council-mang 
to be void, notwithſtanding it was held in the inner-pentice inſtead of the common= 
hall, provided the ſame people were preſent ; as to which point, the ſame witneſs 
proves, that the commonalty were excluded as much from the common-hall as from 
the pentice. Ef 
There is another iſſue, which, as ſtated upon our replication, is the gth iſſue: 
beſides that, there are three additional iſſues upon which I mult ſay a word or two, as 
they reſt upon me, preparatory to the evidence which I ſhall offer you upon them. 
The firlt is, that the order of council made by King James II. was duly ſignified 
to the perſons to whom it related. | 
The next 1s, that the charter of reſtoration of James II. was accepted. 
And the third and laſt, which is the 12th in order, and which ſeems the ſum- 


ming up of the whole caiiſe, and of the matter in diſpute, is, that the charter of 


Henry VII. and the confirmation of it by Elizabeth, are the ſubſiſting charters. 

Now as to the two laſt of theſe, the acceptance of the charter of James II. and 
the charter of Henry VII. and Queen Elizabeth being the ſubſiſting charters ; 
J have already troubled you with obſervations upon them, and therefore I ſhall only 
add, that every act done from the year 1688, in conformity to the charters of Henry 
VII. and Queen Elizabeth, is a proof of the acceptance of the charter of James 
II. though that charter is not mentioned; for the only way you can accept a charter 
reſtoring you to rights, is the exerciſe of thoſe rights. 

It only remains for me to prove, that the order of-council was fignified ; 
which I ſhall do by the medium I before mentioned to you; that is, by a copy or 
entry of it being found in the hands of the ſelect body, and by the petition of the 
very people removed, wherein they complained of being ſo removed; and then it 
will be impoſfible to doubt, that the order of the privy council was ſignified to 
them. 

I muſt apologize for taking up ſo much of your time in obſerving upon a caſe, 
which, I. proteſt to God, when it comes to be cicarly explained and underſtood, 


is the cleareſt that ever came into a court of juſtice, The caſe only requires to be 


underſtood. I am ſatisfied that the acuteneſs of your underſtandings, and the 
attention which you have paid to the cauſe, joined to the aſſiſtance of the learned 
judge, would have enabled you to underſtand it, without half the labour and time 
J have taken up. It was my duty, however, on the part of my client, to trouble 

h ; | | you 
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Fou with the obſervations which I have made. I would rather do too much than 3 
too little. I muſt, therefore, aſk your pardon ; and I ſhould ill deſerve it, if I took 4 
up any more of your time with any farther obſervations. Ds | 


Evidence for the Proſecution. : 


Henry Dealtry, Eſq. of the crown-office, {worn : Examined by Mr. Nils. 
Did you ſearch in the rolls.chapel for an enrolment of a charter of the zyth | 
Charles II. to the city of Cheſter ?—A. I did. | RN 
Q. Did you find any of that date ?—A. I did not. | 
| |  Miexander Eaton, Eſq. of Cheſter, (ſworn.) | 5 
| Examined by Mr. Lane. | | 1 
Q. I believe you are the prothonotary of the county palatine of Cheſter ? | q 
A. I am deputy prothonotary. EE | ; 
Q. Have you ſearched in the Exchequer at Cheſter, for the purpoſe of finding 
whether any charter paſſed the ſeal of the county palatine in 37th Charles II? 
A. I have. 5 5 | 
Q. Does it appear that any ſuch had the ſeal of the county palatine affixed to it? 
A. I don't find an entry of any money paid for the ſeal of a charter at the time 
you mention, which is the only means of finding it. I find the entry of money 
-- paid-for the ſeal of writs and other patents nearly about the ſame time. 
Q. Where ?—A. In the ſeal-keeper's books in the nee nah at Cheſter. 
Court. Don't you enrol thoſe patents there, which are under ſeal ? 
A. I believe not in the prothonotary's office. | e 
Court. Are they not enrolled in any other office in the Exchequer cf the county 
palatine ? A. I never ſaw any there. 7 | | 
Cour. When there are grants under the ſeal of the county palatine, don't you 
enrol them? | | | 2 
A. The exemplifications are made in the prothonotary's office, and the records A 
there are enroHed and ſealed by the ſeal- Keeper. | a 
Curt, That is another thing; exemplifications are for another purpoſe. I ſpeak 7 
of the general patents and charters, which paſs under the ſeal of the county pala- 
tine. A. I don't know that any ſuch are enrolled. ; 
Curt. Do you know where they ought to be enrolled ?— A. I do not. 
Mr. Eaton, croſs-examined by Mr. Bearcroft. ; 
Q. Have you thoſe books here which you looked into in order to ſee whether any 
fees were paid for enrolling this patent? -A. The books are here. Ss 
Q. They are private books? — A. They are books in a public afiice. 
Did you look at the time of the date of this patent, the 37th Charles II. in 
the year 1684: Have you any entries of that time in that book you looked into ? 
A-: Yes. Re, | 
Q. Do you find any fees for other charters under the county palatine ſeal at that 
time ? A. No. BE | 
Q. Have you examined ſo carefully about the latter end of the year 1684, that 
you can take upon yourſelf to ſay, that there is no entry which can poſſibly apply 
to the payment of fees for ſealing that patent. J apprehend, from what you dropt 
juſt now about the exemplifications, that the only uſe made of the earl of Cheſ- 
ter's ſeal, at this moment, is to ſeal proeeſſes, and put to exempliſications of re- 
cords in the court: ls it not ſo? 8 {Ir | 
A. I don't know of any other uſe of it within my own knowledge. 
Do you know of any inſtance of the earl of Cheſter's ſeal being put to any 1 


grant within theſe fifty years ?—A. I don't remember ſo long back. 2 
Q Did you ever {ce any ſcal to any enrollment in the court of Exchequer ? bi 


A. No. . 
Mr. 
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Mr. Lane. Have you ſeen any entries of any letters patent oP ſealed undet 
the ſeal of the county palatine about that period ? | 

A. I pever ſaw any enroltnent at all. 

Court. What are thoſe entries ? | 

A. Public records of the county palatifie of Cheſter. 

Mir. Stephen Leeke, (ſworn.) 

Q, What office are you in? A. In the office of ſeal-keeper. 

Q. What is this book ?—A. It begins 29th Sept. 1684. It is the ſeal-keeper's 
book, from which he accounts with the chamberlain. 

Mr. Boxer, Is that book a public account between the ſeal- keeper and the 
chamberlain? -A. No. 

What is it? an account of ſeals for his own private information? 

Ar I take it for granted that no writs are legally ifſued until they are ſealed ; 
and that this is an account of the ſealing of thoſe writs which have iſſued. 

Court. For what purpoſe is that account made ? 

A. It is an account of the profits of the ſeal, which the foal: keeper accounts for 
to the chamberlain; and from this book his account is made up. 

Court. How 1s the account made up ? 

A. Theſe ſeals are apportioned between the chamberlain, the baron, the ſeal- 
keeper, the bailiff itinerant, and other officers, within the county ; this is the groſs 


receipt; and from this the ſubdiviſions are made out. 


Court. Is there another account drawn out at length from that book, and the ſub- 
diviſions made upon that account ? 

A. At this day a ſcparate account is kept; but I don't believe it was at that time. 

The relaior's notice, dated the 31ſt of July, 1786, to the town clerk, to pro- 
duce the charters, and all books, entries, and papers, mentioned in a ſchedule | 
annexed; e to the rule of court made in the cauſe, was read. 

Premed by Mr. Wm. Wilde.) 

The charters of Henry VII. and the confirmation thereof by queen Elizabeth, 
and alſo the charter of the 26th Oct. 4th James II. were put into court, and read. 

Office copy of an entry in the corporation books, containing the names of the 


twenty-four aldermen from the Friday next after the feaſt of St. Dennis, 7th 


Henry VIII. (A. D. 1516.) for ene avhole year then next following, for the purpole 
of. ſhewing the election of aldermen was then annual; Was read. 
( Proved by ſaid Mr. Eaton.) * 

Office copy of a- record in quo warranto in 1733 :—The king againſt George 
Johnſon (then mayor) ren aldermen, and eighteen common-council- men, of Chet- 
ter, to ſhew by what authority they claimed to uſe and exerciſe the right of elect- 
ing the aldermen of the ſaid city, exclufiwe of the citizens. Defendants, by their 
plea, ſtate ſaid charter of Henry VII. and the power contained of making bye- 
laws, and then ſtate a bye-law of the mayor, aldermen, common-council, and 
commonalty, dated zoth April, 16th Henry VIII. A. D. 1519, (then not extant 
in writing) confining the election of alder men to the mayor, aldermen, and common- 
eruncil, ur the major part of them therein. Iffae was taken on this bye-law, which 
by the verdict was found to be as ſtated in the plea. 

( Proved by ſaid Mr. Dealiry.) 
A bye-law,of the ſelect body was read, dated 6th October, 25th mY VII. 


(A. D. 1554) from the corporation books of, afſembly, produced by Mr. Hall, 
whereby it was ordained, that from thenceforth “ All ſuch perſons as ſhall want 


of the number of the forty common-counſellors, ſhall be always choſen +y the 
« mayor, aldermen, and the reſidue of the common-council, within their council-houſe at 
< the pentice; and not by the mayor only (as had been many times done for favour or 
% eoffection ) awithout conſent of his brethren.” 
Mr. Serjeant Adair. That bye-law directs the election to be held in the pen- 
tice, and not in the common-hall, : | 
| Another 
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Another bye-law of the ſelect body was read, dated zoth May, 1569, (gth Eliz.) 


from the corporation books of aſſembly, whereby it is recited, * 'That the expence 
“ ſuſtained by ſuch as of late years had been called to the office of mayor, was 
three or four times more than for forty years paſt ; and that partly by the unable- 
« neſs of ſuch as be choſen to the rooms of aldermen, there was ſuch want of able 
« perſons to ſupply that place, as the commons had at their yearly election pur- 
« poicd by their voices to have placed in ſuch as perionally had officiated in the 
oftice of mayoralty : And reciting, that it had been doubtful whether one Choſen 
& to be alderman might freely give another his room, or for juſt and lawful cauſe, 
« by the commun-council be diſplaced ; in that the words of the charter be, that be the 
% ſame may bear the name of alderman for ever ; And reciting, that many, bein 
« well able, had threatened that at the time of the election, if he ſhould be 15 
« choſen, he would refuſe the office, which being done at that time, might as 
« well procure trouble, as allo doubtfulneſs of a new election: Therefore, and in 
« the providing of condign remedy for all the premiſes, it was at that aſſembly ordered 
« in manner following; firſt, for the better preſervation of the eſtate of ſuch as 
« have carried the oflice of mayor, and to reduce the order and manner of calling 
4% to that office to the like order as is uſed in London, and other good cities of this 
« rcalm (that is) not to call any that have borne the office, to his double charges, 
« ſo long as there ſhall remain any of the aldermen that have not been mayors ;— 
«© jt is ordered, that every year upon the election day, the mayor or recorder, (a) 
« before they proceed to any new election, ſhall declare to the whole commons the 
« names of all the aldermen that are of ability to be mayors, and will them to 
proceed out of thoſe to the naming of two; inaſmuch as the words of the char- 
« ter cannot otherwiſe well be underitood, purporting, that they ſhall name two of 
the moſt 8 diſcreet, and honourable perſons, of the number of the twenty-four 
aldermen, but that tuch are to be reputed of thoſe that before had not borne that 
office: And it is further ordered, that all ſuch as be choſen, or ſhall be choſen, 
* aldermen, Hall be reputed and taken for aldermen for and during their lives, ex- 
cept they or any of them ſhall, of worthy cauſe, by the mayor and common- 
council of this city, in open aſlembly, be diſcharged ; or that they ſhall, for 
their inability, {or be determined during their lives to dwell out of this city) 
« make requelt to the mayor and common- council, to give over their rooms and 
« name of aldermen, and requeſt that one other may be choſen ; and if upon ſuch 
« requeſt, the mayor and common-council, in open aſſembly, ſhall conſent to ſuch 
diſplacement, that then it is ordered, that the mayor, Seri, and common-council, 
Mall not'only taxe order for his and their diſplacement, but alſo ptoceed to election 
of another in his place. — ; 
Mr. Hall was again examined, and ſaid, that during his acting in the office of 
town-clerk, the ſelect body have always held three meetings previous to com- 
ing into the common-hall, on the day of electing the mayor; that the firſt is a 
meeting of the mayor and juſtices ; the ſecond, of the mayor, ſheriffs, juſtices, and 
aldermen ; and the third, of the mayor, juſtices, ſherifts, and ſheriffs peers ; at 
each of which they votcd by ſcrutiny for aldermen to be put in nomination for the 
oftice of mayor for the year enſuing : That upon coming into the hall, the recorder 
relates to the commonalty what has paſſed at ſuch previous meetings; and that then 
the commonalty at large may proceed to chooſe two of the aldermen by a poll (if 
| demanded) of whom the mayor, aldermen, and ſheriffs, then prefent, chooſe one 
for mayor, who is immediately ſworn in before the mayor and commonalty ; but 
faid, that the commonalty never, within his remembrance, polled for a mayor 
before the laſt election in October. We | 
An cxemplification of a decree in the ſtar- chamber, dated 4th june, 38th Hen- 
ry VIII. (A. D. 1547) was read, wherein the charter of Henry VII. and the 
power of annually ciecting a mayor on the Friday next after the feaſt of St. Den- 
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nis, is recited ; and that by the death of William Holcrofte (then late mayor) the 


ſame office was become void, and likely ſo to continue: — Thereſore it was ordered, 


by his majeſty's council, that the citizens and commonalty ſhould, on the 11th June 
then next, aſſemble in the common-hall, and then and there chooſe a mayor out of 
the twenty-four aldermen, in the manner preſcribed by ſaid charter of Henry VII. 
to continue in that office until a new mayor ſhould be choſen at the time mentioned 
in ſaid charter. | - | 

An entry in the corporation books of aſſembly was read, ſhewing that Mr. John 


Walley was elected mayor on 11th June, 38th Henry VIII. (A. D. 1547) in the 


place of ſaid Mr. Holcrofte, deceaſed. 
An order in the corporation books of aſſembly, was read, entitled, 
« Tempor. Rici. Dutton, ar. major civit. Ceſtr ad congregat. in cot. auld plitor 
& guſam. cit. tent. ſecundo die Julii, anno R. Rnæ. Elizab : &c. xvi—" 1 
At which aſſembly it was debated what manner of perſons were moſt meet to be 


auditors, as well of all ſuch bills of coſts, charge, and expences, diſburſed in the 


defence of the juriſdiction of the ſaid city, and maintenance of the charter thereof 
in Lent laſt paſt, which are already corrected and ſeen by certain perſons for that 
purpoſe appointed; as allo all ſuch bills of ea pences ao hich the ſaid mayor hath diſe 
burſed at his laſt being at London, in the obtaining of a new ( charter, for confir- 
mation of the juriſclictions and authoritits of the ſaid city, with certain other grants and 
pre- eminences therein contained: And alſo who are moſt meet to rate, limit, nominate, 
appoint, and aſſeſs, what ſum and ſums of money every free citizen inhabiting within 
the ſame city, and out of the ſame city (Richard Harpur and Robert Snagg, eſqrs. and 
themſelves excepted) Sold contribute, give, and pay, for his and their part and pro- 
portions of the ſaid coſt, charge, and expence, 10 being allowed, brought in, and pre- 
ſented, by the auditors ſo to be appointed, and by them which have to part thereof 
already ſubſcribed their names : Whereupon twelve perſons, therein named, were 
elected at this aſſembly ; and were ordered to certify the ſaid mayor and his 
brethren of their doing therein at the next aſſembly. _ | | 

An aſſembly file, dated gth July, 1630, was read, containing the ſtate of the 
poll on a conteſled election by the commonalty, of a ſecond ſheriff, in the place of Wm. 
Higginſon, then late ſheriff, deceaſed; when, Mr. Robert Ince (having 146 votes) 
was elected. 5 

An aſſembly file, dated Friday, gth May, 1701, was read, containing the ſtate of 
the poll on a conte/ted election by the commonaliy, of a mayor, in the place of Richard 
Oulton, eſq. then late mayor deceaſed ; when Mr. Hugh Starkey (having 237 
votes) was choſen, and ſworn in. | 4 | 
An aflembly file, dated Friday, 6th Nov. 1702, was read, containing the ſtate 
of the poll on a conteſted election by the commonalty, of a mayor, in the place of the 
right hon. Wm. Earl Derby, then late mayor, deceaſed ; when Mr. Mich. Johnſon 


(having 354 votes) was choſen, and ſworn in. h 


An aſſembly file, dated Friaay, 23d Sept. 1720, was read, containing the poll 
of the ſelect body, in the election of the fri ſheriff, in the place of Mr. Wm. John- 
ſon, deceaſed ; when Mr. Thomas Chorleton was choſen, and ſworn in. 

An aſſembly file, dated Friday, 22d April, 1743, was read, containing the poll 
of the ſelect body, in the election of the ir ſheriff, in the place of Mr. Robert 
Cawley, deceaſed ; when Wm. Cowper, Eiq. was: choſen, and {worn in. . | 5 

Mr. Serjeant Aaair. Mr. Hall, you will now produce the entries of ſuch free- 
men as were re-fweru upon being admitted under the charter of 37th Charles II. 

A. We have the rolls here. Gn K 11 11 

Q. What is the uſual ſtyle of the meeting of the ſele& body? 4 

A. The mayor, aldermen, and common council, in common-council aſſembled. 


„ Mr. 


8 (2) N. B. The charter of Elizabeth, confirming the charter of Henry VII. and alſo contain - 
ing ſome additional powers, was paſſed the 14h June, 1cth Elizabeth; being eighteen days pre- 
ious to this order. ; | | | 
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Mr. Serjeant Zdair. We will now ſhew what proportion of the old freemen ac- 

cepted of the chatter of 37th Charles 11. | | 
Mr. Thomas Fluitt examined by Mr. Serjeant Adair. 

Q. Have you carefully examined the freemen's rolls, of the corporation; and for | 
how long preceding the year 1084 ? | 5 1 
A. I examincd them from 1663 down to the year 1683 incluſive. f 

Q. How many freemen were admitted in that period? 

A. They are enumerated in this office copy of the rolls, which I examined. 

: Mr. William Wilde again examined. | 
How many freemen were admitted from 1603 down to 1683 incluſive ? 
© ] counted them; there appear to have been admitted within that period 913. 
Have you examined the freemen's rolls for the year 1085 ? 
I did examine them. | 
What number of % freemen appear to have been re-ſworn in the year 1685 
None in that year there was one in the year 1684. | f 
Q. What number in the year 1686 ?—A, Tivo. | 10 
Q. Tn the year 1687? — A. Eleven, : i 

Q. In 1688 ?—A. Seven. | 5 5 

Mr. Serjeant Adair. Of thoſe perſons ſo re- ſworn, eight of them were after- 
wards common-council-men. ; | | 

Court. 1 ſuppoſe, Mr. Snow, you have examined to ſee how many freemen were | 
admitted within the four years, from 1684. to 1688 ? | | 3 

Mr. Snow. Les - There were 150. | | 4 

Mr. Dealtry again called, and proved a (e) copy of the order of the privy coun- 1 
cil, of 12th Aug. 1688, for amoving the ſelect body of aldermen and common- 
council: | 1 ; 

Q. Was there any wacat oppoſite to this entry in the council book ? 

A. There was not. | 

Mr. Litchfield, (ſworn.) Examined by Mr. Milli. 

Q You are a clerk to the privy council ?—A. I am in that office. | 

(Do you know the nature of entries relative to the privy council? -A. I do; 
have ſeen many of them — Where the word wacat is put to an order, it ſhews that 
the order did not iſſue. ; 5 RE : 

Do you remember whether there was any vacat to this order? — A. There 4 
was not. | | | hr ; 

Mr. Bearcroft. Is that memorandum wacat made by the clerks themſelves ?—A. 5 
It is part of the record, if the order is at the ſuit of a private party. | 2 

Mr. Bearcraſt. If it is not applied for, then it is marked vacat (that is) not g 
iſſued ?e—A. Yes. „ : | 

Q. Is there a ſeal of the privy council? -A. There is. 

Robert Townſend, Eſq. (recoider of Cheſter) was examined as to an index hpol: 
to the records of the body corporate, produced by the proſecutor. He faid, jthe 
book was made by a Mr. Lowe, of Chriſtleton, near Cheſter, an intimate acquain - 
tance of his; and that ſoon after he was elected recorder, Mr. Lowe put the book 
into his hands; that the corporation, at his recommendation, took a copy of it; 
that it was a private collection; and that the corporation, when they ordered a copy 
to be made of it, did not exerciſe any judgment upon its authenticity. N 

Thereupon the court rejected the evidence. Fs 

A liſt of members preſent at an aſſembly of the ſele& body, holden gth Jan. 1688, 
was read, whereby it appeared, that Wm. Street, Eſq. mayor, and allo the ſcveral 
aldermen, and Robert Murrey (the ſurviving ſheriff) named in, and reſtored by, 
the charter of the 26th Oct. 1688, were then preſent, and acting in their ſeveral in 
characters, at this mecting of the ſelect body. _ | 1 
| | Another 
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Another liſt. of the members preſent at an aſſembly of the ſele& body, holden 
oth Feb. 1688, in the common-hall of the city, before the ſaid Wm. Street, Eſq. 
mayor; at. which the ſaid aldermen, mentioned in the faid charter of 26th Oct. 
1688, and alſo ſeveral of the common-councilmen-men previous to the judgment in 

uo warranto, were preſent, and acting in thoſe characters. 
ce N at the portmote court of the city of Cheſter, held in the common-hall 

of pleas, before Roger Whitley, Eſq. mayor of ſaid city, on th June, 1693: 

Sir John Mainwaring, Bart. and George Booth, Eſq. preſented an addrels ſigned 
by themſelves and above four hundred other citizens, praying to be admitted to the 
benefit of their charters in chooſing their common-council, according to the privi- 
lege thereby granted them ; which was received, and publicly read in open court, 
as follows : _ F PLS. 

To the right worſhipful the mayor, recorder, and aldermen, the juſtices of the 

peace for the city of Chefter-— 12 5 2 | 

« The humble addreſs of the freemen of the ſaid city, whoſe names are there- 
„ unto ſubſcribed, in behalf of themſelves and other citizens :” | 

We freemen of this city, taking notice that by our ſeveral charters, from Kin 
Henry VII. (who firlt conflituted our government, as now eftablifhed) Queen Eliza- 
beth, and our late King Charles II. awe Hawe power granted to us to chooſe our com- 

min council yearly; and that there is nothing in thoſe, or any other charter, ta 
deprive us of that great privilege, hawing been kept ignorant of this our right, the 
uſage hath for ſome time been otherwiſe ; yet, conlidering our preſent circumſtances, 
and the ill conſequences that a longer neglect may draw upon us, there being ſome 
wards that have no members, and ſeveral others but very few to repreſent them; 


and as truſtees to take care of their concerns in our aſſemblies, which may cccaſion 


many inconveniencies and differences a1 jonglt us; alſo that a continued ſtanding 
council may intail the ſucceſſion on KIA felves, relations, and adherents, may 
alienate our revenues, oppreſs us by bye-laws, and we ſtill deſtitute of all relief: 
to prevent which, for the future, (as much as in us lies) we think it our duty, for 
the good and honour of this city, whoſe rights and franchiſes we are obliged by 
oath to maintain, according to law, and tor aſſerting our own jult privileges, granted 
by the ſaid royal charters, humbly to deiire, that we may be admitted t 18/ume and 
enjoy our ancient rights in chrofing our common council yearly, and in ſuch manner as 
vou ſhall judge moſt conſiſtent with the due admininiſtration of the government, 
onour, peace, and welfare of this city. 

At the ſame time alderman Wilcocke delivered a writing, (in the name of a 
proteſtation againſt the addreſs) ſubſcribed by himſelf and ſeventy- ſeven other citi- 
zens, which was alſo received and publicly read in open court, and is as followeth: 

Before the right worſhipful the mayor, recorder, aldermen, and common-coun- 

council, of the city of Cheſter : 

“ Foraſmuch as we, aldermen, common-council, or community, and others, 
freemen of this city of Cheſter, whoſe names are ſubſcribed, from our own know- 
ledge, and the teſtimony of authentic records, have great reaſon to believe and 
conclude, | 

That our predeceſſors, the mayars and citizens of this city, have, in their 
ſucceſſive times, prudently and faithtully adminiſtered the government thereof, and 
particularly in the election of the common. council of this city, accerding to the true 
intent and meaning of the ſeveral royal charters granted to this city, and according 
to law; © | | | 
 * "That any innovation or alteration of the election of citizens for the common- 
council, would not only be contrary to the practice of our ſaid predeceſſors, fer 
ſeveral ages paſt, and the true intent of the ſaid royal charters, but alſo hazard and, 
diſfolve that happy order and tranquility, which have been ſo long preſerved amongſt 
the citizens, by regularity in election of the common-council : And, that the ad- 
dreſs or petition no preſented by, and on behalf of, ſeveral citizens of this city, 
is contrary to the true intent and meaning of the ſaid royal charters, to law, _— 
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ſaid antient practice of our ſaid predeceſſors, and (if admitted) may be of dangerous 
effect to the public peace and conſtitution of this city; a 

„Therefore, we do kereby proteſt againſt, and diſſent from, the ſaid addreſs as -- 
petition, and admiſſion thereof, and deſire the ſame may be, by order of this court, 
condemned and rejected, and that this our proteſtation may be admitted and 
recorded.” a N | 2 

At a meeting of the mayor, recorder, and juſtices of the peace, in the inner- 

pentice of the city of Cheſter, upon Wedneſday the 7th of June, Anno Dom. 
1693 ; preſent, Mr. Mayor, Sir William Williams, knight and bart. recorder, 
Sir Thomas Groſvenor, alderman Street, and nine other aldermen here named: 

Upon reading the application intitled, the addreſs of the freemen of the city of 
Cheſter, ſubſeribed by four hundred and ſix of the citizens of the ſaid city, and of 
a writing on parchment, ſigned by the above- mentioned Sir Thomas Groſvenor, 
William Wilton, alderman, and Hugh Starkey, alderman, and others, ꝙ the num- 
ber of ſeventy-eight, expreſſing their proteſt againſt the ſaid addreſs ; ” 

Mr. Mayor, by the advice of his brethren, declared, that he thought it reaſonable 
and neceſſary, in the preſent circumſtances of this city, to conform to an election 
of the common-council for the ſaid city, agreeable to the reſpective charters of the 
faid city, according to the {aid application of the citizens; and conceives it fit to 
confider of proper and expedient ways and means for the election of ſuch common- 
council, for the 'good and welfare of this city. | | 5 

At a meeting holden in the inner- pentice of the city of Cheſter, the 12th June, 

1693; by Mr. Mayor and ſeven aldermen : 

Whercas the reſolution of a late meeting by Mr. Mayor, &c. about the electing 
of common-council according to the application of the citizens, was read, and or- 
dered that the ſame election be on Thuriday the 15th of this inſtant, June; and that 
papers be put upon the gates, &c. for publiſhing the ſame z and that the conſtables 
of the ſeveral wards hate notice, by the officers, 70 go from houſe to houſe, through 
their reipective wards, to acquaint the citizens therewith : Only alderman Ince, and 
alderman Skel/zrne, do dient to the recited . * Hution, and this preſent order. 

NorickE OF THE GENERAL ASSEMBLY. | 

The right worſhipful the mayor of this city, by the advice of his brethren, upon 
the application of the citizens of Cheſter, doth appoint a general aſſembly of the 
citizens of Cheiter, to meet at the common-hall of pleas of this city, upon Thurſday 
the 15th day of this inftant, June, at ten of the clock in the forenoon of the ſame 
day, to elect a common-council, and to ſupply the vacant places of aldermen of this 
city, according to the charters and conſtitutions of this city. Dated the 12th day 
of June, 1693. 


— 


Dix kCTIoxSs TO THE Coxs TABLES. 

You are to give notice to the ſeveral inhabitants within your reſpective wards, 
that the general aſſembly of the citizens, for the electing of the common- council, 
according to the charters, and for ſupplying the vacant places of the aldermen of this 
City, is appointed to be on Thurſday the 15th day of this inſtant, June, by ten of 
the clock af the forcnoon of the ſame day. h | 

Proceedings at a general aſſembly, holden in the city of Cheſter, in the common- 
hall of pleas, 15th June, 1693, before Roger Whitley, eſq. mayor, the citizens 
and commonalty of the fame city, were read ; at which the forty common-council 
were elected, and alſo txvo aldermen, in lieu of two others deceaſed. , 

Againſt the proceedings of this aſſembly, a proteſt was delivered into court, ſub- 
ſcribed by twenty-fix of the old aſſembly and common-council, as follows: 

We whole names arc underwritten, do proteſt againſt the addreſs, and irregular 
proceedings in the election, June 15, 1093. N 

Proceedings at an aſſembly holden in the city of Cheſter, in the common-hall of 

pleas, upon the 18th of June, 1693, by R. Whitley, eſq. mayor, Griffith 
Williams, deputy recorder, the aldermen and common-council : = 
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were bees of, and ordered to be entered In our aſſembly books, as follow, viz. 
Sal 1 93 : 


„That the, petitioners had been duly elected of the common-council, and had 
continued in faid office during great part of the reign of his late majeſty King 
Charles II. and were never interrupted therein, otherwiſe than as diſplaced by the 
late King James, and reflored upon this happy revolution. * | i 

«© That upon the 15th of June then laſt, the preſent mayor 4 4) cauſed a hall to 
be called, and ſummoned the commonalty (who were never on ſuch occaſions ſum- 
moned before) and proceeded to diſplace the petitioners from their office; and 
under colour of a new and unwarrantable election by the commonalty, had put 
other common-council-men into their places; and, in faid pretended election, had 
refuſed io receive the wotes of the greateſt part of the aldermen and common-council-men, 
and of the petitioners in particular, contrary to the ancient uſage of” ſaid city. 

That ſuch tumultuary proceeedings were not only injurious to the petitioners, 
but tended to the ſubverſion of the ancient government of ſaid city, in violation of 
the charters. | 

« Therefore they pray relief, &. _ \ | 

Annexed to this petition is a certificate ſigned by Sir Thomas Groſvenor, and ten 
other aldermen, and ſeven common-council-men, certifying, that the premiſes in 
the petition thereunto annexed were true, and tt their great grievance. | 

An order of the privy council, dated 27 July, 1693, at which the ſaid petition of 
Puleſton Partington and others, with the certificate annexed, were then read: 
Whereupon it was ordered, by her majeſty in council, that a copy of the ſaid peti- 
tion, and certificate, ſhould be ſent to the mayor of Cheſter, who was to ſend his 
anſwer in writing, to that board, to the complaint contained in that petition. 

Office copy of the record of a writ of mandamus, tefted 5th July, 5th William 
and Mary, directed to the mayor and citizens of Chelter, at the inſtance of ſaid 

Richard Brett, and cight other common-council-men (who had before petitioned 
the queen in council) in which it is ſtated, that ſaid Brett and others had «been 
cheretofore elected into ſaid offices of common- council, according to the uſage and 
cuſiom of the ſaid city, theretofore obtained. j 
. Oftice copy of the return of the mayor and citizens, ander their common ſeal, to 

laid mandamus, wherein they certify, that his late majeſty, king Henry VII. by 
certain letters patent, in the twenty-firſt year of his reign, did (amongſt divers 

| | 85 | other 


{4) Colonel Roger Whitley, 


. 


— 
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other liberties) grant to the then mayor, and citizens, that the, ſame citizens and 
commonalty, and their ſucceſſors, ſhould and might, in every year for ever thereafter, 
ele, make, and create, forty citizens For common council of ſaid city. And then they 
Tay, that ſaid Brett and others, before one year then laſt paſ?, duly, and according to the 
liberties, privileges, and franchiſes aforeſaid, and by wirtue of ſaid letters patent laft< 
mentioned, were, and cach of them was, el.&ed and preferred into the office of the 
common council of ſaid city; and that they, and each of them, remained in ſuch 
otice for the ſpace of one whole year, then next following each of their ſaid elections; 
and that each of them, after he had ſo continued and ſerved . in the faid office, and 
his year being ended, was duly amoved from his ſaid office, by the election of other 


citizens of the ſaid city in his flead, to ſuch office and place, according to the liberties, pri- 


euleges, and franchiſes aforeſaid, and according to the form and effet of the ſaid letters 
patent, in form afercſaid. And for that cauſe, ſaid Brett and others, were removed 
from the ſaid office of commcn-council of the ſaid city; and that none of them, 
after ſuch his amotion, was again elected into ſuch oſfice: Wherefore the faid mayor 
and citizens had not reſtored, nor could or ought to reſtore, the ſaid Brett and others, 
into the office aſoreſaid. | 
Proceedings at an aſſembly holden in the city of Cheſter, in the inner pentice, 
on 2d January, 1693, before Roger Whitley, Eſq. mayor, Griffith Williams, 
Eſq. deputy-recorder,. the allermen and common-council. | 
Mr. Mayor produced an engroſſed return of the mayor and citizens, to the man- 
damus for reſtoring Richard Brett, and others, to the office of common-council- 


men, which was cad ard approved by this houſe, and ordered nemine contradicente, that 


the common ſeal of this city be immediately affixed thereunto ; and that the ſame be 
annexed to the ſaid mandamus, and tranſmitted into the court of King's-bench. 
And whereas alderman Wilcocke (upon notice of this order now given to him by 
the direction of this houſe) and alderman Ince (who is perſonally preſent) have 
refuſed to deliver their keys for opening the cheſt where the common ſeal is kept; 
It is further ordered, that the ſaid cheſt be immediately broke open ; and that alder- 
men Street, Lloyd, and the two treaſurers, do fee the ſame performed. 
Mr. Litchjield then produced the anſwer of Roger Whitley to the petition of ſaid 
Richard Brett, and others, to the Queen in council, as follows: ö 
In obedience to your majeſty's order in council of the 27th of july, Roger Whit- 
ley, mayor of your majeſty's city of Cheſter, hambly returns this anſwer to 
the petition and certificate thereunto annexe | 
« It is no ſmall trouble to him to find ſo much diſingenuity, and raſhneſs, in any 
members of that city, es to preſume to offer to your majeſty ſo many groſs miſtakes 
(not to give them a worſe character) as are contained in the ſaid petition and cer- 
tificate. 6 
If they had conſulted their charters, they would have found, that they are not 
incorporated by the name of citizens only (as they alledge) but by the name of 
mayor and citizens, ſo great was the eare of your royal predeceſſors to ſupport the 
authority of that magiſtrate, though theſe gentlemen would leave him out of the 
conſtitution. | Es | 25 5 
« The government of the city is owned to be chiefly in the mayor, two ſheriffs, 
twenty- fur aldermen, and forty common-counſellors, the aldermen to enjoy their 
titles and offices during life, or till duly removed; but not only the mayor and 
fheriffs are yearly choſen, but the common-conncil-men may be ſo alſo (if inſiſted 
on, as the election of one of the ſherifis hath been of late) the citizens having 
power given them by plain and expreſs words in their ſeveral charters, and particu- 
larly by that of the 16th of King Charles II. (by which our preſent government is 
regulated) differing in {ome points from the preceding charters, to chooſe the com- 
Non-counci:-men yearly; and not a ſyllable in that charter, or any bye-law fincc 
made, to deprive them of that privilege, or to direct them to any other way of 
election, fo that the common-council-men can hive no title to a term of life in 


_ 
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«© Though the citizens ſometimes (either out of ignorance of the powers given 
them by their charters, or being ſatisfied with the abilities, integrity, and good ad- 
miniſtrazion of their common-council-men) have neglected their annual elections 
(in quiet, ſedate times) and permitted the aſſembly to fill up vacancies (not yearly, 
as is pretended, by the petitioners, but ſucceſſively as they became void) yet hath 
not this uſage been without frequent interruptions, ſeveral common: council-men and 
aldermen having been choſen by the mayor and citizens, and not by the aſſembly, parti- 
culariy in the reigns of King Henry the Eighth, and Queen Elizabeth, and complaints 
being made to that Queen and council by ſeveral aldermen and citizens, againſt this 
encroachment on their liberties, and a new charter being then granted by her ma- 
jeſty, ſhe was graciouſly pleaſed again to inſert the ſame great privilege of chooſing 
their common-council-men yearly ; zor hath their uſage in other reigns been free from 
interruptions as æuill plainly appear apon examination, though they raſhly inform your 
majeſty to the contrary. | 

« We know (by ſad experience and many fatal inſtances) that the petitioners 
acted as common-council-men, in the reign of King Charles the ſecond, and contrary 
to their duties and the eſtabliſhed rules of our aſſemblies, in a tumultuous manner, 
after the mayor had diſſolved an aſſembly, and retired with the ſword and mace, 
they, with taventy:two more of their complices, woted to ſurrender their charter, though 
the quo warranto required only an appearance, and abowe fix hundred of the molt con- 
ſiderable citizens had ſubſeribed a declaration to anſwer it accordingly. 

«© By which irregular proceedings, the city, liberties and franchiſes were given 
up, and at the ſolicitation of them and their complices (who now complain of vio- 
lation of charters and ſubverſion of government) they cauſed all our antient rights 
and liberties to be ſeized at once, our charter deſtroyed, and a new one procured 
for them and their confederates, to preſide in magiſtracy and power; for purchaſe 
whereof (by order cf afſemb'v in common-conncil) they mortgaged the city's inhe- 
ritance, alienated, ſold and diſpoſed of their plate and revenue, permitted encroach- 
ments on their waſte and walls (to their great damage) and, the better to ſecure 
themſelves in their illegal, arbitrary proceedings, they could not be content to have 
ſome of the principal oficers, magiſtrates, aldermen and citizens diſplaced, but 
had them alſo disfranchiſed, though they had deſerved eminently well from the 
city, in the worthy diſcharge of their duties in their mayoralties, and other public 
oiaces, and ſeveral of them being bountiful benefactors to it. : i 

Thus they inſulted over their fellow citizens, till it pleaſed God to put it into 
the heart of King James 10 reſtore their old charter, aud wacate their neau one : ſo that 
J cannot apprehend what they mean by ſaying, they were diſplaced by King 
James (unleſs out of the exorbitant power given them by King Charless new 
charter) it being evident our old charter as reſtored, and they with it, before this 
happy revolution. „ N ; 

« The cry of the city againſt the irregularities and unſafety of their proceed- 
ings (and particularly in the election of common-council-men) rejecting worthy 
citizens every way qualified, and prefering very unfit perſons to that employment; 
alſo the inequality in the diſtribution of them, there being three wards that have 
no common council- men, and other three but five ; ſo that ſix wards of the twelve, 
where they could draw unthinking men to their faction, ſwallowed up 35 of the 
40 common-council-men, moved many ſubſtantial citizens to apply themſelves to 
the preſent mayor for redreſs; and, as the only ſound expedient, they earneſtly 
preſſed him to ſummon a general aflembly for electing a common-council, accord- 
ing bo our antient rights and charters (yearly) by the mayor and commonalty of the 
city. 

Upon their daily importunities, and addreſs, the mayor not only conſulted many 
of the aldermen and other antient citizens, but frequently ſolicited ſeveral of the 
adverſe party to come to a healing temper, to lay aſide all animoſitics, and unite 
in promoting the general good of the city; gr elſe there would be an ry 
| | neceſſity 
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neceſſity upon him (according to his duty) to gratify the unſatisfied citizens in their 
juſt demands, as their charters and preſent tate of the city did neceſſarily require. 

« But finding all his endeavours unſucceſsful, it is true (and almoſt the only truth 
in the petition) that on the 15th day of June, the mayor, with the advice of the 
recorder, and the greateſt part of the aldermen, juſtices of peace, called a general 
aſſembly in the common-hall (the uſual place of meeting on ſuch occaſions) to cis 
all citizens were timely ſummoned ; not only by bills poſted up four days before hand, 
on the ſeveral public places of the city, but alſo by particular notice, perſonally 
given them in their reſpective wards, by the proper officers. Being thus aſſembled 
in great numbers, the mayor acquainted them, that, having received an addreis in 
the late portmote court, directed to himſelf, the recorder and aldermen, juſtices of 
the peace, ſubſcribed by above four hundred of them, the prayer whereof being to 
be admitted to chooſe their common-council yearly, as all their charters give them paber to 
do; that they had ſeriouſly conſidered it, as alſo of the proteſt againſt it, (ſubſcribed 
only by ſeventy-eight citizens) and were of opinion to call this general aſſembly, to 
have their judgment on the whole. And the ſaid addreſs and proteſ being publicly 


read, they unanimouſly voted to adhere to their charters, and proceed to an electian of a 


new common- council; there dvere only twenty-fix that protefied againſt it, that gave in a 
ſecond proteſt in theſe words: We, whoſe names are underwritten, do proteſt 
againſt the addreſs and the irregular proceedings in the election, June 15, 1693. 
And then withdrew themſelves from the aſſembly ; ſo that I am aſtoniſhed that they 
dare inform your majeſty, that any of their votes were refuſed, or that the pro- 
ceedings were tumultuous ; whereas it is notoriouſly known, and may be proved by 
the oath of many hundred citizens, then preſent, thut there awas not any vote refuſed 
to any queſtion, nor the leaſt tumult or diſturbance in the whole tranſaction, but the pro- 
teſters leaving the aſſembly, the ref proceeded peaceably and unauim uſly in the election, 
where twenty of the old members were choſen again (to ſhew the impartiality of 
their proceedings, and inclinations to, an amicable conjunction) and twenty new 
ones; and theſe petitioners might have been of the number, if their fellow citi- 
zens had thought them worthy of it. - 

« But my greater admiration is, that theſe petitioners call this way of election 
unwarrantable, and to the violation of their charters, when as all their charters give 
them plain, free, and full power to do it, and not one word contained in them to the 
contrary ; ſo that this being the true baſis of our conſtitution, there is not doubt 
but the government of the city will be well eſtabliſhed upon it, not only for our 
honour and peace, (which have been much violated of late) but the better perform- 
ance of their duties in all obedience and loyalty to your majeſty. 


« Nor is the certificate annexed to the petition (to give it credit) leſs to be won- 


dered at, there being ſeveral of the certifiers (and of the beſt quality amongſt 
them) that were not preſent at the election, but at London, or other remote places; 
yet preſume to aſſert the truth of it to your majeſty, of which they could have no 
cognizance, but by the miſinformation of the petitioners, or ſome of their miſtaking 
adherents. | : 

« And may it pleaſe your majeſty to take notice, that the petitioners had moved 
the court of king's-bench for mandamuſes, which were accordingly granted them, 
before they applied themſelves to your majeſty in this affair. All which is moſt 
humbly ſubmitted to your majeſty's royal wiſdom, &c, 

R. WriTLEY, Mayor.” 

An order of the privy council, dated 5th. October, 1693, whereby upon reading 
at the board the laid aniwer of R. Whitley, Eſq. in anſwer to the ſaid petition of 
Pulefton Partington, and others, it was ordered, that the ſaid petition ſhould be 
diſmiſſed, and the whole matter left to the determination of law; it appearing by 
laid anſwer, that there had theretofore been ſome proceedings there. 
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Proceedings at a general aſſembly holden in the city of Cheſter, in the common- 
hall of pleas there, on the 15th of June, 1694, befor KR. Whitley, Eſq. mayor, 
' the citizens and commonalty : | 

At which a popular election for the forty common-council was had, and alſo the 
places of the aldermen deceaſed were filled up; who all appear to have taken their 
oaths of office on the day following, at the inner pentice, before the ſaid mayor 
and four aldermen. | e „ 8 
Proceedings at a general aſſembly holden in the city of Cheſter, in the common- 

hall of pleas there, on the 25th of September, 1694, before R. Whitley, E1q. 

mayor, the citizens and commonalty : 5 
At which a popular election was had for an alderman, in the place of the Right 
Hon. Thomas Earl Rivers, deceaſed; when Mr. Benjamin Crichley was choſen on 
a poll as under: En | 
Mr. Benjamin Crichley, — — 140 
Mr. Robert Murray, — — 2 

Mr. Johnſon, of the Bear, — 

Proceedings at a general aſſembly holden in the city of Cheſter, in the common- 
hall of pleas there, on the 15th of June, 1695, before R. Whitley Eſq. mayor, 
the citizens and commonalty : = 

At which a popular election was had for the forty common-council, and alſo for 

an alderman in the room of Nathaniel Williamſon, late alderman, deceaſed ; who 

all appear to have taken their oaths of office at a meeting in the inner pentice, oh 

the 17th of June inſtant, before the ſaid mayor. 1 
At the ſaid aſſembly of the 15th of June, Mr. John Burroughs was named and 

Choſen, by the mayor, to be one of the coroners, in the room of Randal Bath, 

late coroner, deceaſed. SES 

Proceedings at a general aſſembly holden in the city of Cheſter, in the common- 

hall of pleas there, on the gth of September, 1695, before R. Whitley, eſq. 
mayor, the citizens and commonalty : | 

At which a popular election was had for an alderman, in the room of George 
Mainwaring, late alderman, deceaſed. | | 

Proceedings at a general afſembly holden in the city of Cheſter, in the inner 

pentice, on the 12th of June, 1696, before R. Whitley, e{q. mayor, the alder. 
men and common-council: _ : 

At which aſſembly, it was ordered, that the 15th day of June, yearly, ſhould be 
the election day for the common-council, unleſs it happened to be on Sunday, and 
then the election to be on the day following. 1 . . 

Alſo at the ſame aſſembly, it is ordered, that in caſe the mayor for the time being 
ſhall find occaſion at any other time than upon the 15th day of June, to ſupply the 
 wacancies of the aldermen and common: council, that then and ſo often he may call @ 

common-hall at his pleaſure for that Pee | 

Proceedings at a general aſſembly holden in the city of Cheſter, in the common - 
hall of pleas there, on gth Oct. 1696, by R. Whitley, Eſq. mayor, the citizens 
and commonalty : Sg | : | 

At which a popalar election was had of two aldermen in the place of two others, 
then deceaſed ; who appear to have taken their oaths of office at a meeting in the 
inner pentice, on 10th of Oct. following, before the mayor, the deputy recorder, 
and three aldermen. 5 „ 

Proceedings at an aſſembly holden in the city of Cheſter, in the inner pentice, 

on 15th Oct. 1696, by R. Whitley, eſq. mayor, John Williams, eſq. deputy 
recorder, the aldermen and common- council of the ſame city: 
At which aſſembly, the propoſals under-written, for the hetter governing and regu» 
lating the election of the aldermen and common-council of this city, were preſented 
by Mr. Mayor, and read, and were wnhanimouſly approved, eſtabliſhed, and con - 


firmed ; and are a follow: 
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« I ſt. That the conſtant day for the annual election of the common- council, be 
the 15th of June; but if it fallout to be on a Sunday, then the election to be on 
the 16th. - . | 

& 24. That notice be given, yearly, at leaſt two days before the day of election, 
and a general aſſembly ſummoned by the officers in their {ſeveral diſtricts giving 
notice to the wardens and ſtevrards of the ſeveral companies, and by poſting up in- 
timations thereo* in the uſual places, for the better reminding the freemen of it, 

« zd. That che aſſembly being met (about ten of the elock) it being the antient 
privilege of the mayor to propoſe the queftion in public meetings, to avoid con- 
fulion in their proceedings, he ſhall read, or caule the town-clerk to read, the names 
of the common-council (gradually) as they ſtand in the books for the year which 
is then expired. 3 | 

« 4th. That upon the reading of each name then in being, he ſhall put the 
queſtion, whether they will chooſe the ſame perſon to be of the common-coun- 
eil for the year enſuing, or lay him aſia? ; and in caſe the freemen do not agree in the point, 
then to be determined by the majority of wotes. | | 

„ 5th. That then the vacancies (by death, rejection, or otherwiſe) being ex- 
amined, the mayor ſhall propoſe others, one by one, to ſupply the defects) but if 
any of thoſe ſo propoſed, be not approved of by the freemen, they may have liberty 
to name another in competition with him, and 10 determine which of them /hall be 
elected, by a poll. | 

« 6th. That if it ſhould happen there be a vacancy of one or more, by death or 
otherwiſe, in the common-council, after the election, and befere the expiration of the 
year ; then it may be lawful for the mayor to ſummon and hold a general aſſembly, 
in the uſual manner, to ſupply thoſe vacancies ii rhe 15th June next enſuing, when 
there muſt be a new election for the whole number. 4 5 

« 7th. That no common-counci!-man ſhall be put to any charge for his election 
or admiſſion, except officers fees, and to provide every one a bucket (to quench 
fire) at his ccming in, * 5 

« Sth. That no common-council-man, thus duly choſe by his fellow citizens, for 
the good government of the city according to our charters, ſhall refuſe to ſerve, or 


abſent himſelf (but on neceflary occaſions) from their aſſemblies, upon pain of ſuch 


fines as may be inflited by antient orders of aſſembly in that behalf. 
„ gth. That if there be a vacancy of one or more aldermen, the mayor may, 
at any time, ſummon a general affembly, giving the uſual notice as aforeſaid ; and 


if the perſon propoſed by him to ſupply the defeft, be not approved of by the freemen, they 


may propoſe another in competition with him, and the choice do be decided by a poll. 

« 10th. That every alderman upon his admiſſidn in that quality and degree, do 
give a piece of plate to this city. 

(All which were read, and approved, and confirmed.) | 

Mr. Litchfield produced, irom the privy-council office, a petition to the lords 
Juſtices of England, from Roger Whitley, eſq. and ten other aldermen of Cheſter 
(which was read at the board, 15 July, 1697) as follows: | 

That this city hath had its unfortunate ſhare in the animoſities and ſad diviſions 
« of the late times, being influenced by ſome bad men, in too great power, who 
« not only countenanced the errors in the paſt adminiſtrations of our government, 


but encouraged new ones, which, if not timely prevented, might have been greatly 


deſtructive to the rights and privileges of this city, &c. | | 
The ſerious conſideration of theſe circumftances, prevailed with ſeveral hun- 


& dreds of our citizens to preſent an addreſs (a) in the portmote court of the city 


- 


of Chetter, for preſent relief, and to prevent the like miſchief for the future. 
pon which addreſs, after a full and ſerious confederation of our ſeveral charters, 
which obliged us to an annual election of our common- council, Colonel Whitley (the 
then mayor) with the advice of the aldermen, did, on the 15th of June follow- 
ing, procecd to che election of 2 new one; which 15th of June, purſuant to the 
a Cn power 


c 


A 


* 


| (a) See this addreſs before ſtated in page 80. 
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& power in our charters to make bye-laws for the better government of our city, 
& has ſince, by the mayor, aldermen and common-counc1l, been eſtabliſhed and 
« fixed ht annual day for the election of our common-council. (b) | 
«© Whereupon ſeveral of the adverſe party (for ſo they glory to. ſtile themſelves) 
“ petitioned (c her late majeſty, and this molt honourable board, againſt theſe 
6 proceedings; but upon the reaſons alledged in the anſwer (d) the petition was 
„ diſmiſſed. | RS | | ) 
They alſo applied themſelves to the court of King's-bench, and procured ſeveral 
% mandamuſes; but upon hearing of the cauſe, our returns were approved, and 
* the mandamuſes quaſhed. | 
Since then, we have proceeded in this method, and have had no interruption, 
« till Mr. Peter Bennett, grocer, was choſen mayor in October, 1696, who now 
« hath taken upon him the making ſeveral alterations in our government, particu- 
„ larly the uſurping the ſole power to himſelf, in building our new common-hall, 
« to which his majeſty hath been our royal benefactor, diſpoſing our treaſure, alter- 
« ing our models and contracts with workmen, &c, _ 
« But the moft fatal wiolation and firoke to our charter and laws, is his waving the 
& fixed time (being the 15th of Tune) and methods ſolemnly eſtabliſbed by our aſſembly, 
« for the orderly election of our common-ceuncil according to our. charter, appointing an- 
« other day, viz. the 23d of July, and reſolving (as be had declared) that he will 
« bring it to a tedious poll; which may be tumultuary and dangerous, conſidering 
« our great animoſities and the large morning draughts, on ſuch occaſions, which 
«« we are the more apprehenſive of, when we call to mind that eight men loſt their 
ce lives here in one morning, upon a parliamentary election. 5 
« Wherefore we hold ourſelves obliged to make this dutiful repreſentation, t 
« this moſt honourable board, humbly praying your lordſhips, that the mayor may 
give his anſwer to your moſt honourable board, why he has manifeſtly refuſed, 
<« the committee to meet, or proceed in the building our common-hall ; as alſo, why 
« he negleQed to call a general aſſembly on the 15 June, according to the order of 
« our common-council (who by our charter are empowered to make bye-laws) 
© before he proceeded to a new clection of a common- council, left his ſaid neglect 
«© may occaſion animoſities, or diſorders amongſt the citizens, and be a fatal pre- 
« cedent for the future, or otherwiſe to relieve us, as you in your great wiſdom 
& ſhall think meet“. 1 > | 
Mr. Litchfield all produced from the privy-council office, the following anſwer 
of Mr. Peter Bennett, the mayor, to the laſt mentioned petition, which was, 
preſented and read 29th July, 1697. | 
The reſpondent confeſſeth it is too true, that this city hath felt an unhappy ſhare 
in the general animoſities and diviſions in this kingdom, but the reſpondent not be- 
ing charged to have acted as an incendiary therein, doth not think himſelf concerned, 
to anſwer for the errors or miſcarriages of any other perſons then in power, he 
having conſtantly endeavoured in his ſtation, to promote the intereſt of this city to 
the utmoſt of his capacity, and to ſerve his preſent majeſty ever ſince the late happy 
revolution, with diligence and fidelity, and particularly to diſcharge the duty of his 
preſent office of mayor, by preventing or puniſhing all ſuch tumults or diſorders, 
whereby his majeſty's government, or the peace of the ſaid city, might in any wile 
be diſturbed. | | 
That king Henry VII. by his royal charter, in the 21ſt year of his reign, did 
grant to the citizens and commonalty of the faid city of Cheſter, that they and 
their ſueceſſors for ever, might yearly chooſe four and twenty citizens of the ſaid city 
to be aldermen, and forty other citizens of the ſaid city, forthe common-council of the 
fame city, which privilege hath been likewiſe confirmed (in words tothe ſame effect) 
in che leveral ſubſequent charters of confirmation, granted to the ſaid city by Queens 
e "2-3 | 3 ; Elizabeth 
(5) See the byeslaw before ſtated in page 80. =] Sce this petition before ſtated in page 79s 
(4). See this — before ſtated, in = M * 0 ö | ; A 7 
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Elizabeth and the late king Charles II. ewhich words ( contained i the ſaid charter ) 
have received ſuch conſtruction, by the conflant uninterrupted ufage of the ſaid city, as 


avbell in troubleſome as ſedate times (whether grounded on ſome antient bye-lawv, or how 


otherwiſe, ave know not) that when, and as often as the office or place of any of the © 


aldermen or common council of the ſaid city became vacant by death or atherwiſe, in 
ſuch caſe the mayor, aldermen, and common-council for the time being, have uſed in their 
afſemblies to ele? another fit perſon into e office or place of one of the aldermen or 
commun-council of the ſame city, and every ſuch perſon ſo elected, having taken ſuch 
oaths, and performed ſuch other things; as by law and by the cuſtom of the ſaid 
City are in ſuch caſes required, hath been eſteemed and allowed, and hath aQted 
and taken place as one of the aldermen or common-council of the ſaid city reſpec- 
tively, during his /ife, unleſs removed for ſome miſdemeanor, (as by the public 
books of orders, bve-laws, and other proceedings in the ſaid city, whereunto, for 
detter certainty, the reſpondent refers himſelf may appear) until the mayoralty of 
Colonel Whitley, in the year 1693, when by the procurement and inſtigation of 


the petitioners, ſeveral hundreds, but the lefler number of the citizens did, as this 


reſpondent believes, make ſuch application or addreſs to the faid then mayor, as in 
the petition is ſet forth, whereupon he proceeded to an election of a new common-' 
council by a ſmall number of the citizens and commonalty, the greateſt part of 
them being difſatisfied with ſuch proceedings, and therefore, either proteſting 
againſt or abſenting themſelves from tuch election, nevertheleſs, ſuch annual elec- 
tion of a new common-council was continued for three years thence next follow. 


ing, wherein the ſaid Colonel Whitley continued mayor of the ſaid city ſucceſ- 


ſively. - > | 
The reſpondent believes, that in the ſame year 1693, ſome of the then ejected 
eommon- council, did petition her late majeſty in council for relief in the premiles, 
and that their petition was diſmiſſed, and the whole matter left to the determina- 
tion of law, chiefly becauſe they had before that time obtained a writ or writs of 
mandamus out of their majeſties court of King's-bench, for their reſtitution, but 
for better certainty therein, this reſpondent refers himſelf to the ſame petition, and 
her majeſty's order in council thereupon, but hath heard and believes, that upon 
the return of the ſaid writ or writs of mandamus, a debate ariſing in the ſaid court 
of King's-bench, touching the ſufficiency of the ſame return, and a propoſal being 


made by ſome of the council, that for the better ſettling of the ſaid city, the merits” 


of the cauſe ſhould be tried by an action upon the caſe, the ſaid debate was ad- 
journed, and no. further proceedings have been ſince had thereupon, but for better 
certainty 
court of King's-bench. | OO 
That on the 16th day of October laſt, this reſpondent having been an alderman 


therein, the reſpondent refers himſelf to the records and rules of the ſaid 


of the ſaid city for ſeven years before, (though the petitioners do not think fit toi ; 


ive him the honour of that title) was choſen mayor of the ſaid city, and moſt hear- 
tily intending his majeſty's ſervice, and the quiet of the ſaid city, but doubting 
how he might beſt effect the ſame in this conjuncture, he was determined, by the: 
advice of the 1 ecorder and the greateſt part of the juſlices of the peace of the ſaid city, to 
comply æuith the manner of election of the common-council, lately introduced by his pre- 


deceſſor. | 


He believes there may be ſuch order made on or about the 15th day of October 
laſt, by the ſaid late mayor, aldermen, and common-council, appointing the an- 
nual election to be: on the 15th day of June, but finding that our charters do not fix: 
any certain day in the year ee electian as they do for other elections, and conceiving 
it unfit for a ęemman: council, to oblige the citizens for ever to a fixt day, without re- 

ard to accidents or emergencies that might make it impracticable or very inconve- 
nient, as in this year partieulatly, the reſpondent had jult reaſon to fear ſome great 
tumults or diſorders in the city, might be occaſioned by ſuch election on the ſaid 
th day af June, therefore for prevention thereof, and to ſatisfy the citizens that 


of 


fuck elections thould be de in convenient time, the reſpondent on the 12th dax 


— 
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of June laſt, by like advice, did appoint and give public notice of a general aſſem- 


bly of the citizens of the ſaid city, to meet at the common: hall of pleas there, on 
Friday the 23d day of this inſtant July, by eight of the clock in the forenoon of the 
ſame day, tb elett a common-council for the ſaid city, with which notice the citi- 
zens did acquieſce, and did accordingly meet on the ſaid 23d day of July, and 
proceeded to an election of their common-council for the year enſuing ; and the re- 
ſpondent dares appeal to the petitioners themſelves, who were all then and there 
preſent {except the ſaid Colonel Whitley who is lately deceaſed) whether the ſame 
election was not carried on in an orderly, free, fair, and peaceable manner, nor 
had the petitioners any juſt reaſon to ſuſpect the contrary. 

The reſpondent denies that he ever made or attempted any alteration in the go + 
vernment of the city, or uſurped the ſole power to himſelf, or altered the model or 
contracts touching the bong of our new common-hall. | 

Proceedings at a general aſſembly in the city of Cheſter, in the common-hall of 
pleas there, upon Friday the 23d July, 1697, before Peter Bennett, Eſq, / 
mayor of the ſaid city of Chatter, the citizens and commonalty of the ſame 

ff | | : ; 

"ot which a popular election of the forty common-council was had, by a poll of 
the citizens, there aſſembled; and on the ſame day thoſe who were choſen in, ap- 
pear to have taken their oaths of office. © | 

Proceedings at a general aſſembly holden in the city of Cheſter, in the common-. 

hall of pleas there, upon Saturday the 23d July, 1698, before William Allen, 
Eſq. mayor of the ſaid city of Cheſter, the citizens and commonalty of the 
ſame city. CEL po 

Whereas by the antient uſage and practice in this city, when, and as often, as 

the oftice or place of any of the aldermen or common-council of this city became 


| Vacant by death or otherwiſe, in ſuch caſe, the mayor, aldermen, ſheriffs, and 


common-council of this city for the time being, did uſe, in their aſſemblies, to elect 
another fit perſon into ſuch office or place; and every perſon ſo elected (having 
qualified himſelf according to law) was eſteemed and allowed, and did act and take 
place as one of the aldermen or common-council of this city reſpectively, during 
his life, (unleſs removed by ſome miſdemeanor) until the year of our Lord 1693, 
in and ſince which time, ſome attempts have been made, not only to remove and 
diſplace divers of the common-councit ſo choſen as aforeſaid, (without any miſde- 
meanor charged upon them) but alſo to elect an annual common- council, and ſup. 
ply the vacant places of aldermen in other manner than hath been antiently uſed and 
Practiſed, whereby many doubts, queſtions, and diſputes have ariſen, to the great 
trouble and diſquiet of the citizens of this city ; now for remedy thereof, and for 
reltoring peace and quiet to, and amongſt, the ſaid citizens, together with the anti- 
ent form and method: of eleQions :—lIt is hereby agreed, ordered, and reſolved, hy 
the citizens and commonalty of this city, that Matthew Anderton, Edward Starkey, 
Jonathan Whitby, Edward Partington, John Warrington, Thomas Maddock, 
Joſeph Maddock, William Francis, Thomas Stringer, Richard Taylor, Thomas 


Johnſon, Thomas Warmingham, Edward Croughton, Valentine Short, Samuel 


Heath, Thomas Ward, and John Parker, who were heretofore duly elected, to be 


of the common- council, according to the ſaid antient uſage, be, and hereby are, 


declared, acknowledged, reſtored and confirmed, to be of the common- council of this 
city; and for the ſupplying the full number of the common- council, it is further 
ordered, that James Mainwaring, Owen Ellis, Peter Edwards, Thomas Parncl, 
Thomas Wright, William Coker, Robert Morris, John Minſhull, Humphrey Page, 
Phomas Williams, Edward Puleſtorr, john Stringer, Thomas Bowker, John Brad- 
ſhaw, Hugh Conway, Bradford Throppe, Richard Brereton, Joſeph Dyaſon, 
Thomas Ridley, John Thomaſon, Hugh Colley, Richard Taylor, jun. Samuel 
Taylor, gent. be, and hereby are, elected and choſen to be of the common-councit © 


of this city, and that the preſent aldermen of this city (that is to ſay) William 


Allen, Efq. (the preſent mayor) William Earl of Derby, Sir William Williams, 
i c | 2: | | knight 
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knight and baronet, recorder, Sir Thomas Groſvenor, baronet, Sir John Main- 
waring, baronet, Sir Richard Levinge, knight, John Williams, eſq. Henry Lloyd, 
William Ince, Hugh Starkey, Francis Skellerne, Peter Bennett, William Bennett, 
Thomas Hand, Benjamin Critchley, Robert Murrey, Michael Johnſon, Robert 
Hewitt, John Kynaſton, William Starkey, Richard Oulton, and Puleſton Parting- 
ton, together with the common-council-men above named, and every of them, 
mall and may have continuance, power, and authority in their reſpective offices, 
and in their aſſemblies or common- council, in all things according to the ſaid anti- 
ent uſage and practice in this city, before the ſaid year 1693, any late act, order, 
or proceeding to the contrary in any wiſe notwithſtanding. 8 

On the 25th July, 1698, all the ſeveral perſons named in the above order of 
aſſembly, appear, by an indorſement thereon, to have been ſworn into their re- 
ſpective offices of aldermen and common-council-men. 

And by another indoriement, it alſo appears, that at an aſſembly holden 25th 


Auguit, 1698, the queſtion was put, Whether this order ſhould be entered in the 


anlembly book ?—Yeas, 36; Noes, 3.— To be entered accordingly. 

Proccedings at an aſtembly holden in the city of Cheſter, in the inner pentice, 
the zoth June, 1696, before Roger Whitley, Eiq. mayor, John Williams, 
Etq. deputy recorder, the aldermen and common-council: _ : 

ce Tt is ordered, that the table over the inner pentice door, wherein is an account 

of the procuring and bringing down of the new charter, be taken down and re- 
moved by the. yeomen of the pentice, and delivered to the treaſurers, to be diſ- 
poſed of for the benefit of this city; it containing matter both ſcandalous and falſe, 


and particularly, that the new charter was to the general ſatisfaction of all good 


men,” | | | 
Proceedings at an aſlembly holden in the citv of Cheſter, in the common-hall of 
pleas there, on 6th June, 1690, before Francis Skellerne, Eſq. mayor, the 
aldermen and common-council : 3 : 
ec It is ordered, that the fum of ten pounds be paid by the treaſurers to Sir Wm. 
Williams, (e) recorder of this city; which ſum was by him diſburſed for engroſ- 
Ang the inſtrument granted by the late King James to this city.“ | 
Mr. Dealtry produced and proved an ofice copy of an indre. from the petty-bag 
oſũce, dated at the city of Cheſter, in the full county court of the city of Cheſter, 
halden at the ſaid city, in the common-hall of pleas there, the 17th of March, 2d 
William and Mary, —between Edward Partington and Randle Batho, ſheriffs of the 
#:id city, of the one part; and Francis Skellerne, Eſq. mayor, Hugh Groſvenor, 
Eſq. John Groſvenor, Thomas Wilcock, and eight other aldermen, and thirty-ſix 
citizens, of the other part ;—whereby Sir Thomas Groſvenor, Bart. and Richard 
Leving, Eſq. (two citizens) were returned members in parliament for the ſaid city. 
N. B. It was proved, that twenty-ſeven of the perſons who tigned this indenture, 
were old citizens previous to the charter of 37th Charles It. and that they were not 
re-ſworn purſuant to the proviſions of that charter. 

Mr. Hall was again called, and proved, that the charter of 26th Oct. 4th James 
II. was found by him amongſt the city records and papers, from whence the ſame 
vr as now produced in court. Py 

Oiice copy of a record or entry amongſt the corporation papers, dated 19th Nov. 
1688, ſhewing, that Wm. Street (the late mayor) Thomas Groſvenor, and eleven 
cther aldermen, named in ſaid charter of 26th Oct. 4th James II. had that day 
taken the neceflary oaths, and ſubſcribed the declaration, according to the act of 
Parliament * for the well governing and regulating of corporations.” 5 

The like entry, dated 28th Nov. 1688, of two other aldermen, named in ſaid 
charter, having taken ſaid oaths, &c. | 

A lift 


(-) This gentleman was reſtored to the alice of recorder by the charter of 26th October, 4th. - 


Temes II. 
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A liſt of the houſe or aſſembly file, dated gth Feb. 1688, before mentioned, was 
again read, in order to ſhew that the members of the ſelect body, reſtored by the 
charter of 25th Oct. 4th James II. were then acting; and that at this aſſembly they 
filled up the places vacant (by death) of two aldermen and five common-council- 
men, prior to the judgment in quo warranto, by electing others in their room. 

Mr. Dealtry produced and proved an office copy, from the Rolls Chapel, of the 
record, or enrolment of a commiſſion under the great ſeal of England, dated 26th 
March, 36th Charles II. appointing Wm. Wilme, Eſq. fteward or judge of the port- 
mote court within the city of Chelter, and county of the ſame city, with all profits 
and advantages thereto belonging, during his majeſty's pleaſure. 

Proceedings at an aſſembly holden in the city of Cheſter upon 14th Oct. 1698, 
by William Allen, Eſq. mayor, John Williams, Eſq. deputy recorder, the 
aldermen and common- council: 8 

Whereas the antient common-hall of pleas of this city is now in great decay, 
and unfit for the ſervice of this city, and a new hall is lately built in' the North- 
gate-{treet of this city, over againſt the biſhop's palace, which is conceived by this 
houſe to be much more uſeful and commodious for the public buſineſs of this in- 
Eorporation ; it is therefore ordered, that the ſaid new hall ſhall from henceforth be 
the common-hall of pleas of this city, and as ſuch ſhall he accepted, uſed, and em- 
ployed, to all intents and purpoſes ; and that the election of a new mayor, and 
other officers for this year next enſuing, and all future elections of mayor and other 
officers, and the courts of crownmote, portmote, general quarter ſeſſions of the 
peace, pentice courts; and county courts, and all ofher courts, meetings, and buſt- 
neſs whatſoever, which uſually have been, or by the law or cuſtom of this city 
ſhould or ought to be, holden, kept, tranſacted, or done, in the common-hall of 
the ſaid city, ſhall, for the time to come, be holden, kept, tranſacted, and done, 
in the ſaid new common-hall : And it is further ordered, that this order be imme- 
| diately read and proclaimed in the ſaid old hail, to the end that all the citizens 
there attending for the electing of their mayor, may forthwith repair to the ſaid 
new common-hall for that purpoſe. 

N. B. This record was brought not only as an evidence of the citizens right ts 
elect their mayor, contrary to the expreſs proviſions of the charter of 37th Cha. II. 
but alſo to invalidate the election of Mr. Amery as a common-council-man, at the 
meeting of the ſelect body in the inner pentice, 17th Jan. 1763. | 
Mr. Berjamin Handley, of Cheſter, tailor, aged 71. Examined by Mr. Mills. 

Do you remember to have been preſent at the election of mayor and ſheriff 
of Cheſter ?—A. I have been preſent at the election of mayor. 

Q. How long ago ?—A. I remember Wilſon's election in the year 1721. 

Q. Do you know by whom he was elected? -A. By the citizens. | 

Mr. William Hamilton, of Cheſter, attorney at law, (fworn). 
„ Examined by Mr. Lane. | N 

Q. Were you preſent at the election of ſheriffs in the year 17717 A. I was: I 
was profeſſionally concerned in that election; and my clerk took the poll for Mr. 
Henry Ryder, junior, againſt Mr. Thomas Edwards, for the ſecond ſheriff. 

Q. Do you know whether Mr. Amery voted then ?=A. He did. 

Q. Did Mr. John Monk vote then? — A. He did. 5 | 

Q. Was it a popular election, by the people at large ?—A. It was. 

Q. Who did Mr. Amery and Mr. Monk vote for at that election? A. For Mr, 
Edwards, and moſt of the common- council did. : . 


Ih LA CEOET 


Gentlemen of the Jury, 
1 Muſt endeavour (a work of very great difficulty I confeſs) to put myſelf into 
poſſeſſion of that attention from you which my client is moſt undoubtedly en- 
titled to; but which, if you could poſſibly believe a tenth part of that which my 
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learned friend, the Serjeant, has repreſented concerning me, the defendant's advo- 
I é have, for the purpoſes of the cauſe, been -repreſented to you as the ad- 
vacate of tyranny and deſpotiſm—and, as if I had been fo abſurd and ſo profli- 
gate as to contend, in an Engliſh court of juſtice, at this time of day, that // tlie 
proceedings in the latter end of the reign of Charles the IId, and of James the IId, 
were perfectly right and legal. I muſt appeal, therefore, to your juſtice, for my- 
ſelf in the firlt place; in order to recollect what it was I really ſaid, and t I will 
maintain. I did ſay that the proceedings in quo warranto, in the time of Charles 
the IId, were perfectiy legal. At the fame time your meniory, probably, will carty 
you ſo far back as to recollect that I did alſo fay, they were extremely il adviſed and 
20% judged. Things wrong, highly wrong, may be ſtrict law. The learned ſerjèant 
might have recollected, that our profeſlion ftates that opinion in a maxim of the 


law - ſummum jus ſumma injuria. 


I have no dithculty to confeſs, that the procecdings were haf ſh, they were 
ſevere, they were in the ſpirit of 2 they were for the purpoſes— (I will. 
Ipeak broadly out, and I am not atrai 


| of it) —in many, many inſtances, of garb- 
ling and of altering the conſtitutions of corporations: But I do infiſt upon it, that 
with reſpeQ to the corporation of Cheſter, the oaly citrumſtance of the charter of 
Charles II. which is the ſingle point between us; and which, in truth, all the iſſues 
go to, was nothing new, was nothing harſh, was nothing but that which exiſted in 
a great number of corporations in this country—was that which exiſted for a long 
time previous to the charter of Charles II. in the corporation of Cheſter, and has 
for the moſt part, except for a few years, which proves the right, exiſted down to 


the preſent moment. | cs „ 
Gentlemen, what is it? Is there any thing improper ? Is thefe any thing con- 


trary to the general courle of 8 in this country, that the principal officers 
of the corporation ſhould be choſen by a ſelect body, conſiſting themſelves of a very 


large number? We all know perfectly well the extreme inconvenience of very 


large and perpetually repeated popular elections. For that purpoſe it has been by | 
legal bye-laws, in a great number of corporations, altered from the treemen to a 


ſmaller and more fele& body. That is not the cafe here, becauſe, notwithſtandin 

all the evidence that has been laid before you on both ſides, if you have been able 
to command your attention ſo many hours, you muſt have ſeen, that, except for a 
very few years (ſome four or five at the molt) from the year 1692 to the year 1696, 
and perhaps in 1697, in the time of that frightened mayor Bennet (for that ſeems 


to be the hiſtory of the man) the real conftitution and the exereiſe of the choice, 


in point of fact, has been by the mayor, aldermen, and common-counci}. 
.. the learned ſerjeant and I have talked to you of rave/ve iſſues, but 
each of us in our turns have been forced to confeſs the truth, that the real ſubſtan- 
tial queſtion between the contending parties, at the bottom of them all, which you 
are to decide, is this: whether you will by your verdict overturn the uſage, which 
Has obtained for upwards of a century paſt, or whether you will upon the argu- 
ments which have been produced to day — the evidence of the fact—and' the law, 
which has been ſtated to you—introduce ard ſettle, as a matter of right, that they 
have been wrong for this century paſt, and that the real right of choofing of aldernien 
3s in the freemen at large. | . 5 


The learned ſerjeant has thought it neceſſary (and in ſome degree it certainly is) 


to take ſome notice of the ſeveral other iſſues, I will therefore take that notice of 
them which TI think neceſſary; it will not be much, and principally for the purpoſe 


of laying ſome of them out of the way. With reſpect to the f#r/t iſſue, I confeſs 


that I find myſelf ſituated as I never was in my life, and I am perſuaded that my 
lord too finds himſelf in that fituation a judge never was before. Both the proſe- 
cutor and the deſendant agree upon the verdict, which they conſent you ſhall find 


upon that firlt iſlue ; but the learned judge entertains ſome doubt upon the verdict, 


which you ought to find. Now here I will take an opportunity of ſaying, what I 
| 3 j . believe 


** 
„ 
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believe I fill almoſt always ſay, that the beſt thing a jury can do is, to attend t 
the direction of the judge, who preſides, in point of law; and if his lordſhip 
ſhould have a clear opinion upon thoſe facts, with reſpect to the firlt iſſue, different 


from that of the counſel on both ſides, it would be proper, and I have no objection, 


that you ſhould take the learned judge's directions. If we, who are of counſel for 
the defendant, ſhould entertain a doubt upon the correctneſs of that direction, in 
point of law, I know the high rank of the learned judge's abilities foo well, to 
ſuppoſe that he will entertain the leaſt offence, if hereafter we ſhould take an op- 


portunity of reviewing and reviſing that opinion. I will ſtate, however, for his 


lordſhip's conſideration, the reaſon which moved me to ſay, that upon the firſt iſſue 
you mult find your verdict for the proſecutor : It was—the /anguage of that iſſue. 

On the part of the proſecution, it is contended, that the mayor and citizens, at 
the time of making the letters patent of 37th Charles II. were not, nor had, from 
time immemorial, been a body corporate; in that therefore they admit that they were 
not, at that time, a body corporate az all. I allow, that they were not. I feel, 
that they were not. I have argued, that they were not. I ſhall again argue, 
that they were not. I ſhall make it my foundation, for the whole claim of the 
defendant in this cauſe, (which foundation I dety any man to remove from me) 
that at that time, and for a conſiderable time before, they were not an unmemorial 
corporation, or corporate body; tor they were not a corporate body at ai: yet that 
in truth up to the time of their diſlolution by the judgment, Cheſter was a pre- 
{criptive corporation, no man, no lawyer, no hiſtorian, no antiquarian, can exer- 
ciſe a real doubt of. ; | | 

Gentlemen, I feel a prodigious difficulty, and you muſt feel uncomfortable I am 
ſure, for the ſame reaſon, in the courſe of this cauſe, that of the component parts 


"of every argument, which is to be put to you upon the ſubject, nine parts in ten 


mutt be made of law. It will be neceſiary for me, therefore, to explain to you 
what is meant by a corporation by preſcription : What lawyers mean by preſcription 
(ſtrange as it may ſeem) is this, ſome thing, ſome uſage, ſome cuſtom, which is 
now very near (within two or three years) fix hundred years old. It is even fo 
for if at any time, on this fide the firſt day of the reign of Richard I. it can be 
ſhewn by ſatisfactory evidence, that the thing, which is contended to be preſcrip- 
tive, was other than it now is, there is certainly an end of the preſcription. On 
the other hand, if it can be ſhewn, that for a great number of years laſt paſt, 
(ſeventy, ſixty, fiſty, or even a leſs time) ſuch a ſort of thing, or ſuck a cuſtom, 
has obtained, and you cannot get at the commencement of it, or it does not appear 


when it began to be, then, from its having been ſo long, it ſhall be taken to be 


preſcriptive, as old as I ſtate to you, near ix hundred years, unleſs the contrary 
can be proved. Now where is the evidence, in this caule, to prove the time when 
the city of Cheſter firlt of all was created a corporation? I fay it does not appear. 
My learned friend (the ſerjeant) has referred to the charter which was in the time of 
Henry II. the immediate predeceſſor of the king of preſcriptions, Richard I. and 
at that time, my friend ſays, there was not a trace of a corporation: Why does 
he not call them citizens of the city of Cheſter? Is not that a trace of a corpora- 
tion? or has any body ever met with ſuch a thing in England, as a city, which is 
2 corporation, and which has not bcen a corporation a great number of years before 
it became a city? | 6 35 1 

. I venture to ſay, therefore, that there can be no difficulty in conſidering this as 
a corporation by preſcription, not at the time that the iſſue ſays it is not ; not at 
the time of granting the charter of Charles II: becauſe long before that time, no! = 
withſtanding its antiquity, notwithſtanding the preſcriptioa which belonged to it, 
it had met with its death-wound, and was departed—it was gone—lt no longer 
<xifted as a corporation. That is my reaſon, which I ſtate for his lordfhip's con- 
lideration, for giving up. this iſſue. If it ſhould not be ſatisfactory, I am ſure I 
ſhall be perfectly ready to accede to the direction which his lordftip thall give you 


upon that head, | | | 
| p 8 | Gentlemen, 
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Gentlemen, my learned friend has worked himſelf up into an imagination, that 
he is upon clear and ſtrong ground—that there is not a doubt or a difficulty in this 
caſe ; he has indulged himſelf with a moſt violent rant (for it 1s neither more nor 


leſs} about this deſpotiſm and tyranny in king Charles the ſecond's time, and has at 


laſt looked vou in the face, grave, ſenſible men, as I am perſuaded you are, and 


deſired you to kill this laſt dragon of king Charles's breed this laſt of the infamous 
charters which were promulgated in the time of Charles II.— twelve ſaint Georges 
he has made of you, at once, to kill this fingle dragon. Fe 0 

My friend has no excule for talking in ſuch a ſtyle to yon. I ſaw what miſtake 
led him into it: He ſtood with his back to the learned judge, and his face to that 
audience: He thought he was addrefling them, and not you, when he uſed ſuch 
language as this. You will remember the oaths you have taken : You will remem- 
ber that you are called to exerciſe a ſerious and important truſt : You will remem- 
ber this, which is never forgotten in a court of jnſtice, and I truſt never will be, 
either by judge or jury, that there will be a leaning, an invincible diſpoſition to 
ſupport, it it can by any poſſibility, by any aftutia ; I had almoſt ſaid, by any 
1<i//ing of the law; that which has obtained, in point of fact, as an uſage. for a 
century back. Theſe are not words of my own invention. I have heard the 


greateſt authorities perpetually make ufe of that ſort of direction to juries. I have 


heard them make ute of the very phraſe, that it becomes judges to be aſtute, and 
to put that conſtruction upon uſage, which has obtained in point of fact. I am 
jure you will ſeel, and the learned judge will think, that you are bound to give 
your verdict in favour of the . defendant. But if the learned ſerjeant is really fo 


much in earneſt, that he comes with a clear caſe, and a piece of evidence Which 


makes the ſcale, in which he puts that evidence, ſtrike upon the board, why 1s 
it, that in the courſe of the cauſe, he is fo perpetually firing fignals of diſtreſs ? 
What ! is he clear that, in point of law and evidence, he ſhall blow away this char- 
ter of Charles II. to atoms, and not a duſt of it remain? For if a ſmall matter of it re- 
mains, it is all that I require, it is all I ſhall aim at, and it all that is wiſhed to be 
ſupported at Cheſter ; not the general proviſions of it, which have been gone long 
ago. Does he ſuppole : hat he ſhall do that? And yet he cannot let go niggling 
at thoſe arguments, over and over again, about the n, and the enrolment to the 
charter of Charles II. Don't you remember the time he waſted in endeavouring to 
prove (let that charter be ever ſo good in point of law) that ſtil] there was ſome- 
thing of ceremony that belonged to it, which was not paſſed through, either that 
it was neceflary to have the ſeal of the county palatine of Cheſter, or that it was 
necefſary to have it encolled. Nay the learned ſerjeant, in his fury to eſtabliſh 
himſelf upon this ground of the objection to the execution of the charter, tells you 
it is to have two ſeals and two enrolments, otherwiſe it is to be worth nothing at all. 

Now firſt of all, there is no ſuch condition vpon the face of the charter. It is part 
of the grant, that it thall or may have to it the great ſeal of England, and the ſeal of 
the county palatine. They might have had the ſeal of the county palatine, moſt 
undoubtedly, if they pleated. The king died, and they had it not; but have they 
brought any body to tell you that there ever was a ſingle determination—that ever 
there was an objection made becauſe it was under the great ſeal only? It would 
make rare vacancies, and ſuch as would make many lawyers mouths water if it 
were true: The chief juſticeſhip of Cheſter is a rare prize in the wheel. One of 
my learned friends here holds a grant of attorney-general, to the palatine of Cheſter. 


All the grants are under the great ſeal of England, but nobody thought before of 


contending that that would not operate as a grant. 

Where is the Jaw book, the cate, which has been quoted to prove it neceſſary to 
he enroled ? I have already faid, and TI leave this for my lord to tell you, it he 
thinks proper, that even the enrolment, if neceſſary, would be preſumed. I have 
known fifty charters, of the utmoſt importance, proved in trials of this and the 
like kind, and in my life I never heard the queſtion aſked, either by judge or counſel, 

5 ; | learned 
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learned ſerjeant, or other, why don't you prove it is enroled, otherwiſe it is void. 
I never knew even that they went to examine the roll, to ſee whether it was en- 
roled or not, in order to make the objection. Has the whole profeſſion, from the 
beginnfhg of time to the preſent moment, been aſleep? Have they all been ſuch 
egregious blockheads, that they never hit upon this exception, but that it was re- 
ſerved for the learned ſerjeant to make it with ſucceſs, for the firſt time, in the 
Cheſter cauſe ? I can hardly believe it. The king mult grant, ſays the learned ſer- 
jeant, and he uſes the words, (I beg his pardon, if I fay for the purpoſe, he does 
not chooſe to underſtand them) the king muſt grant by matter of record—the king 
mult receive by record. I ſay that the great ſeal of England to the king's grant is 
matter of record ; for it is matter which, according to courſe, ought to be recorded 
by the king's officers; jt is in the ſtead of a record it makes things operate as a 
record. It there be any judgment in a court, any decree in a court of equity, the 


great ſeal makes them ſo much matter of record, that the great ſeal alone makes it _ 


evidence, and makes it matter of record. But my learned friend having worked 


himſelf up to think there is ſomething in this about the great ſeal of England, and 


about the patent roll in the court of chancery ; then he plays the ſame thing with 


reſpect to the ſeal of the county palatine, and he ſays, Oh, where is the ſeal of the 


county palatine? I aſk your pardon for ſaying ſo much about it: I ſhould not 
have done ſo, but that the learned ſerjeant, not relying ſo much as he boaſted 
2 55 main part of his cauſe, had thought proper to argue this part ſo much as 
he did. = $ | ESE 

I think the beſt courſe I can take is to follow that which I have now pro- 
ceeded a little way in, and to diſpoſe of the other out-lying iſſues, before I come 
to the main queſtion between us. My learned friend has introduced a queſtion 
which it is now for you to diſpoſe of, © I/hether the order of council, in the time of 


James II. (to diſmits no lels than fixty-four perſons in number) was fgnified under 


the ſeal of the privy council to each of them reſpectively ?” That is the iſſue, The 
queition, therefore, upon that will be, Whether there is evidence, conſidering the 
nature, effect, and operation it is to have (for that is always material with reſpect - 
to evidence) to ſatisfy you of this,—rhat i each one of that number of fixty-four this 
order was fignified under the ſeal of the privy council, What evidence have you 
of it? Does it appear in any way, which you can ſtand upon, deciſively, that the 
ſeal of the council was ever annexed to the order? Why here is a gentleman in 
the council office brought from London, and they have diſpatched an expreſs for 
another (they were well ſet to work, indeed) to fetch the book itſelf, in order 
that you might le irn that it is the practice of the clerks now, and was at former 
times, that when the order is iflued, that is, when they had got their fees upon it, 
{for that is the great object of all clerks in all courts) then there is a note; but if 
they have not, that then the old clerk uſed to write, ot iq u,; the modern clerks ſign 
wacat. Did it never happen that a clerk made a miſtake ? Are we upon the ſingle 
ſtrength of that being done frequently, when things are not iſſued, and its not 
being to be found now upon this order, upon that ſingle little bit of ground, to 
build this erection? Are you from that to find, not only that the order iſſued, but 
that it was iſſued under the ſeal of the privy council, and chat it was notified by 
giving it to each one reſpectively, to the fixty-four different perſons? Upon my 
word, if from the practice of clerks you are to draw ſuch conſequences as that, [ 
don't know any charter which is to prevail—I don't know any corporation rights 
which are ſafe—no private man's property will ſtand a moment. Thank God that 
rights of conſideration are not to be decided upon ſuch matters as theſe, but it is 
important for you to conſider for what purpoſe it is that they want you to decide 
the point, upon little more evidence than this ; for they only prove, I think, that 
ten of them are got rid of by name; and I take leave to lay it down as clear law, 
that we are entitled to your verdict upon this iſſue, if you ſhall be of opinion that 
any one of theſe ſixty- four had not this order of the privy council ſignined I ; 
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but what is to be the effect of your Ending that che order has been ſignified to 
them? lt is to have the effect, to have the e of diflolving the corporation, 
as completely as the judgment did before. 

Gent! cs T did ſay at the bæginning that this was to do miſchief, and that ſort 
of operation ought to be evinced, "by the ſtrongeſt and molt decifive proof. They 
ought 10 pr it home, ſo as not to leave room for a doubt, becauſe if there is, you 
cught not, at this diſtance of time, to be ſatisfied of the fact, by evidence of that 
ſort, which is to have ſuch conſequences. I truſt you will have no difficulty in ſay- 
ing, that you are not ſatisfied, that the order iſſued to each of the ſixty- four under 
the ſeal of the privy council —if you are not ſatisfied of that, under this evidence— 
and I truit it does not go the length, to ſatisfy any body, ſuch will be your 
verdict. 

In that way you will diſpoſe of them, which I call the outlying iſſues, and which 
don't go to Be e Point between the 58 ties. I think that the other iſſues (that is to 
ſay) the zd, 7th, gth, lith, and the 12th, are all bound up together, and they 
depend upon conſequences of law my learned friend (the ſerjcant) {aid they were 
United together they depend, upon conſequences of law well underſtood, upon a 
variety of facts, which have been laid before you; and I tell you before hand, what 
I conlider as the true and main point between the parties. Gentlemen, obſerve the 
diferent points which are contended between the adverſe parties: Says the proſe- 
cutor, the charter of Henry VII. has chalked out, and defined the conſtitution ex 

actly from that time up to the preſent except in ſo far as the charter of 4th of 
_— II. may alter it (I think he contenas that that does not alter it but rather re- 
tored it)—and that this was in truth and is at the preſent moment the conſtitution 
X Cheſter Is it ſo?— then the conſequence mutt be, that the aldermen of Cheſter 
mult be choſen annually, but they have not been fo moſt undoubtedly except during 
the time of 1 which I ſhall obſerve upon. — They have conſtantly been 
choſen by the ſelect body, in the very teeth (ro follow the phraſe of the learned 
ſcrjeant, as he * it ſo often to our charter of Charles II.) in the very teeth of 
the charter of Henry VII. if theſe have been always choſen in the teeth of that 
charter, we ought to juſtify, to legalize it, to put it upon ſome fair, ſome ſtrong, 
ſome tenable, ground of law. 

Says my learned friend, triumphantly, in what corner of the world has this 

charter of Charles II. been hid? Whenever they have been preſſed upon that point, 


and the freemen have inſiſted upon a right, to clect the aldermen, they have put it 


upon every ground whatever, except upon the charter of Charles II. 

It does not become one, at this time of day, to fay, they are better adviſed than 
before, a I hare no difficulty, to ſtate in the face of any names, however reſpec- 
table, that thoſe, who adviſcd to ſet up a bye-lavw, reſtraining the popular right of 
election, arrowing it and putting into the power of perſons who made that bye-law, 
were perfectly v rrong—the bye-law certainly was bad. 

Why then was it, fays the learned ſerjeant, that. in the year 1733, in the caſe of 
the King againſt Johnſon, Wich! in truth was a cauſe againſt the whole ſelect body, 
for exerciſing that right of chooſing aldermen, that this bye- Jaw was pleaded as their 
juſtification J Why, ſays the learned ſerjeant very triumphantly, did not they then 
ſet up the charter of Chailes II.? Why rely upon this bye-law'? My ankver is, 
aſk thoſe who made the blunder ; J am not anſwerable for it: ſo it was: and it 
ſeems [5 ſtrorg was the feli ng of that (a) judge (no contempt ible name let me tell 
you) and of that jury who tried that cauie, fo ſtroug was their ſenſe, their common 
ſenſe. (for ſo it is) of the effect of uſage, and cuſtom, that they ſupported it, even 
upon that bad bye law, rather than not iupport it at all. 

O favs the learned ſorjeant, I will let you into the ſeeret of that, — Something 
led in tie court of King's > bench, upon the motion for leave to file that infor- 

mation, 
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mation, ſome words fell from the mouth of Lord Hardwicke, which ſcouted that 
charter out of court, and they were afraid to take further notice of it. 

Gentlemen, my Lord Hardwicke's is c/arum et wenerabile nomen; — he was, I con- 
feſs, a great lawyer; he had a temper of mind, a decency, and a combination of 
judicial qualities, ſeldom given, by God, to one man. I reſpect his name, in com- 
mon with every man, who ever heard it; but my Lord Hardwicke—Solomon him- 
ſelf—could give a judgment upon nothing but the facts which were before him. 
The learned ſerjeant reads a paper of what paſſed at the time; it is from no printed 
report, it is from no authority; but it is very poſſible that ſomething of the ſort did 
paſs, but in the long report of it, which he has read, is there a ſyllable by which 
it appears that at that time the court had the leaſt knowledge that judgment in quo 
warranto had been. given, previous to that charter ? 

I ſay they have $: any of them a report, or a dictum, that the court had the 
leaſt notion, at that time, of tc exiſtence of the judgment which diſſolved and put 
an end to tne corporation. bye makes a total end of the cafe, and we have 
got rid of the authority of j.,ord Hardwicke, and all the reſt of the judges, except, 
that I am ready now to conte, that what they ſaid was true; that is to ſay, that 
theſe charters, granted in the time of Charles II. are very ſuſpicious ; and when 
they came before the court not as charters of creation, nor of neceſlity proved to be 
accepted, as certainly ot neceſſity this proved to be accepted here, as I ſhall ſhew 
preſently by irrefragable arguments, Lord Hardwicke was right when he ſaid, “I 
ſhall require ſtrong evidence indeed to ſhew that they were :” That ſtrong evidenee, 
that neceſſity, as you mult take it, does exiſt upon the preſent occaſion, and that 
was not before Lord Hardwicke for him to make this judgment upon. 

Gentlemen, I repeat it again, we ſhall hear what the learned judge, who preſides, 
ſays upon that judgment in 35 and 36 Charles II. that the effect of it was an abſo- 
Jute diſſolution of the corporation. That being fo, they were mixed with the maſs, 
the reſt, of the Englith ſubjects ; they had no peculiar character whatever belonging 
to them, there was entircly an end of the city, an end of the corporation ; there was 
no corporation, nor citizens of Cheſter, till the 4th February, 1684, when the great 
ſeal of England was put to the charter of Charles II. From that time, to the 4th 
James II. was very near complete four years; during that time, have I not proved 
to you the exerciſe of an infinity of corporate rights? Have not during thoſe four 
(it has been called three years; I will take it ſo)—have I not during thoſe three 
years, ſhewn as ſtrong a conformity to that charter of Charles II. as can be proved 
to a charter, conſiſting of ſuch a variety of circumſtances and directions? Have we 


not proved that the mayor, that the aldermen, even the whole twenty-four alder- 


men, acted under it; for the gentlemen, in their diſtreſs, make that a ſeparate iſſue; 
and they ſeemed as if they felt themſelves ſtruck to the heart, when, at laſt, the 
twenty- fourth name came out of the books: You remember it at that time when 
they were pinning their hopes upon the ſuppoſition, that we ſhould make out only 
twenty-three of the twenty-four ; fat laſt it came, and they were beat out of that. 
Then we have the mayor, -the aldermen, the common-council, proved to be all 
acting during thoſe three years. We have all the officers, who are named in that 
charter, appearing in the courſe of thoſe three years upon the books : We get down 
even to the ſword-bearer ; and, I have no doubt, if it had ſo happened that there 
had been thoſe antient officers, which I have heard have been conferred upon ſome 
corporations (namely) the fool and the cuſtard-eater, we ſhould have heard of them 


too, but it does ſeem to me, that we have proved, for theſe three years together, a 


complete exerciſe of the corporate rights, which were granted by that charter. I 
ſhould be ſorry to be tedious, but this is ſo main, fo principal a ground, ſo incapa- 
ble of receiving any thing like a denial, that I muſt, till I quit it, deiire you {till to 
cep hold of it, till the time you pronounce your verdict, and to tell me whether 
you don't fee clearly that the powers under that charter were exerciſed completely 
for three gears, from the time $f the grant. BY; 
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Says the learned ſerjeant, it was not accepted by the commonalty, by the free- 
men; it was only accepted by the ſelect body. PFreemen ! commonalty ! the ſelect 


part of a body-corporate ! Where were they to be found? They had no exiſtence 


trom the time of the judgment ; they were ſimple ſubjects, clothed with no cha- 
rater at all; as they dwelt upon the individual ſpot where the city of Cheſter was, 
they might be called citizens, but they could be no ſelect body, could be no cor- 

rators : But did not the {reemen and inhabitants, did not every mortal within that 
diſtrict, fubmit to the powers Willen were conferred upon the perſons named in that 
charter? Did they not hold courts from time to time? Was not juſtice adminiſtered ? 
Couldithere, as you conceive, now be a doubt in the mind of any man living, con- 
temporary with that tranſaction, that this charter had reitored, as I contend it did, 
or rather created, in law and fact, a new corporation of the city of Chefter ? I 
Mall rely upon it, therefore, that the learned judge will think it right to tell you, 
that at that time it was accepted. Now, lays my learned friend, it was not accepted, 
in the whole. I beg you will favour me here a little with your attention. I con- 
tend, and I take it to be the cleareſt plain ſenſe imaginable, that the acceptance of 
a charter is of itſelf a fingle act. It there be a doubt whether that ſingle act, which 
is the will of the parties, to whom it is tendered, has been exerciſed, and whether 
it has been accepted or no; that, like all other ſingle acts (eſpecially if it be a 
queſtion of what piſſed in the will) may be a ſuhject of proof, and conſiſt of a 
great variety of different circumſtances, for a great number of circumſtances may 
apply to a ſingle fact; but I tay this, and I repeat it (although my learned friend 
chole to treat it with contempt) that this I take to be law : I put this caſe : Suppoſe 
a charter of creation, granted to-day to particular perſons, who receive it upon their 
knees at St. James's, or with huzzas at home; aud that then they meet together, 
and they perform any act by which they ſay, we accept this charter; I will be bold 
to ſay, that it is clear law, that after that complete act, though in nineteen out of 
twenty other circumſtances they ſhould not foliow that charter, they have accepted 
that charter. The truc time to inquire whether or no it was accepted, is, at the 
time when it was tendered ; and it is to no purpoſe to tell you, that at the diſtance 


of ſeveral years, a great many things were not done, and at the ſame. time to con- 


feſs, as the learned ſerjeant was forced to do, that for three years every thing was 
done, and yet to contend, that this charter was not accepted. ſor three years 
every thing wa done, which I bave ſlated, that is deciſiue evidence, that it was 
accepted. | - | | 

That is the iſſue you are to try, and no other. It is another queſtion, which 
could not be put upon this record, becauſe it is nothing to the purpoſe, to try, whe- 
ther we have ſwerved from it, or whether, by a ſubſequent charter, it has been 
altered. I take cave to ſay, that is not the queition. The queſtion is, and I ſtate 
it ſtill more ſunply to you, whether in February, 1684, that charter was accepted 
by the perſons, to whom it was offered, who were an indefinite number of perſons, 


by the general deſcription of inhabitants? 


I fay, once for all, that from all the circumſtances of proof, which my lord muſt 
enumerate to you in ſumming up, it is clear, that it was at that time accepted; and 
that you are, I conceive, clearly upon this evidence, to find, that it was. 


As to the removal, you will remember what is ſaid upon that iflue, ſuppoſing you 


could poſlibly be led upon ſuch incomplete evidence, when the moſt complete is 


neceſlary, to ſuppoſe, that this order under the ſeal was ſerved upon every indivi- 


dual, and that therefore theſe ſixty-four were removed; what would be the conſe- 
quence of it? I ſubmit to my lord's conſideration, in point of law, that even that 
would not difiolve the corporation. | ; 

I ara not now competent to quote a variety of cafes, upon that ſubject, nor will 
it be expected in the ſituation in which we are here. I know, in the caſe of the 
Helſtone charter, which underwent as much conſideration, oppoſition, and ranſack, 
as any ſubject of the kind ever did; that notwithſtanding the loſs of almoſt all the 
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members of that corporation, all the ſuperior ones, and a very few of the freemen, 


© left, it was thought, that the corporation was not diſſolved; and I believe that the 


legal opinion, upon this kind of ſubjects, is, that they are not diffolved. They 
cannot exerciſe their duty, but they are capable of being renovated, by the grant 
of a new head, and new officers, by a ſubſequent charter. I wil! not lay this down 
as law, which I can take upon me to warrant ; but this is the impreſſion on my 
mind, and my lord will tell you what he conceives to be the law, upon that ſubject. 
What would be the effect, then, of the charter of James IT. ag that all theſe 
ſixty- four had been removed, but the giving them their head and ſhoulders (if I 
may ſo ſay) again, and tacking them again to the reſt of the body, and enabling 
them to proceed? I think that is not a bad way of putting it; but there is a way 
more agreeable to common-ſenſe, a plainer, a more obvious, legal way of putting it: 
Gentlemen, I rely upon this fact (viz.) that the charter of Charles II. was once ace 


- cepted; if J have not eſtabliſhed that, I have eſtabliſhed nothing. 


Nou let me ſay a word to reſcue this charter of Charles II. from the general im- 
putations, which the learned ſerjeant throws upon it: Was this really and truly to 
alter the conſtitution ? Not as to the matter in queſtion, not as to the choice of 


aldermen. I fay, that the beſt king who ever fat upon the throne, could not, as to 


the right of chooſing aldermen, have granted a more fair, decent, or becoming 
charter; for he directed this to be, as it had been for a century before; then is it 


any wonder, when it is found, that a corporation is expired, that it ſhould be 


thought proper to make a new one, and to give it the ſame conſtitution, as to the 
choice of aldermen (which is all you have to do with it upon the preſent occaſion) 
which it had before? Therefore it ſeems to me, that no body, but thoſe who were 
diſpoſed to find fault with all charters, could find fault with this. | 


Gentlemen, I ſhould have little to ſay for the eharter, if the conſtant uſage of 


election had been by the freemen, and had been afterwards narrowed to the aldermen 


and common-council only. It would have been one of thoſe monſters, which my 


learned friend made you a preſent of, and defired you would encounter, deſtroy, and 


cut open : But it is not of that ſort ; for it gives the ſame conſtitution, with regard 
to the queſtion before you, as actually exiſted before. It will be aſked, what is to 
be the effect of the charter of the 4th James II? TI have no difhculty to anſwer that 
queſtion : The effect of it was to be juſt what the corporation, exiſting by the charter 
of Charles IT. pleaſed, ſtill taking what that offered. I ſay, the granting of that 
charter was giving the corporation of Cheſter an option, it was offering them an 
amendment, an improvement, which they were intitled to take as much of, and to reject 
as much, as they pleaſed. I am till maintaining, you fee, that, at this time, they 
were a corporation by the creative charter of Charles II; that this, conſequently, 
was a ſubſequent charter, which they might take more or leſs of, as they thought 


proper. cs : 
My learned friend, the ſerjeant, affects to doubt upon the law on that ſubje&. 


IJ did flate an authority: I am ſure that authority has been carried into execution in 


two caſes at niſi prius, which I remember ; namely, that you may accept er rejett part 
of any ſubſequent charter. The ſerjeant affects to doubt the law, but has not quoted 
any authority in ſupport of his doubts. I reſt ſatisfied I ſhall hear the learned judge 
tell you, that is the law. The queſtion will then be, to apply it to the fact. I am 
not ſtanding up, to attempt to perſuade you, that after the granting the charter of 
4th James II. there were not very great, and, I am ready to confeſs, various altera- 
tions, if you pleaſe : There certainly were. They turned back from what they 
had done under the charter of Charles II. in a great variety of inſtances ; but they 
could do no otherwiſe, becauſe they muſt take the charter of Charles II. as it was 
given them. It was the charter of their creation, and the only one they had. This 
charter of James II. ſays, We will reſtore you, if you pleaſe, to your antient uſages 
and cuſtoms, as it was at the time of the judgment, when you were difſolved. What 
was that ? Why, ſays the learned ſerjeant, the conſtitution given by the _—_ ot 
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Harry VII. to which they turned back in a great many inſtances. - They did fo ; 
and, in thoſe inſtances, they are bound by it: In that which is the only queſtion 
for your determination, viz. the mod? cf eleftion of g. dermien by the ſelect body, they 
d1d not ; but in the teeth of it, they conſtantly exziciſed the ſame mode, which 
had exiſted (legally, I beg to ſay) from the firſt mor nent of putting the great ſeal 
to the charter of Charles fl. Then it _ to me, with great ſubmiſſion to my 
i rb it was the option ? What was 
the advantage? What was offered and ee Fee them to do, by the operation of 
the charter of 4th James II? What is the languz<: © it? Why, We reſtore you, 
to what you were before, to your antient cuſtom, law, and conſtitution, which 
belonged to Jou; we name to you the very ſame mayor, aldermen, common-council, 


and {ome of the officers, whom you had betore. 


This puts me in mind of another argument: what! are we ſeriouſly now to 
contend that this ſame charter of James II. was accepted, and the charter of 
Charles II. was not! When the charter of James (a) takes notice of the charter of 
Charles II. and when the very perions are reſtored by this charter, can it be ſaid 
that inſtrument never operated as a charter, which is taken notice of, as to its ex- 
iſtence in ſuch a way, that by virtue of the operation of it, that order of the privy 
council was made, which I ſay is not proved to have been ſerved upon all the 
perſons named in it. (2) Is all this a non-entity ? Is it to be ſaid, that it never 
was acted upon at all? This circumſtan ce, therefore, proves, that boats in the me- 
tropolis, in the king's-court, and in the city of Cheſter, all people conſidered this 
charter of Charles II. as having had an operation; and yet yot are aſked to ſay, 
that it is abſolutely nothing at all but ſo much wax and parchment. It ſeems to 
me, therefore, that this obſervation is an anſwer to all the inſtances which the 
gentlemen have conſumed ſo mucn. time in giving, of elections agreeably to the 
charter of Henry VII, There was a power to do 1', in effect, granted by this 
charter of James II. They choſe a great deal, and part they did not chooſe.— 
They kept the only good part of the charter of Charles II. but that they did keep, 
and had a right to keep. 

There is a vaſt difference between ſuch a charter as this of James II. in point of 
law, where there has been an intervening charter, between the time of the diſſolu- 
tion, and the grant of a charter, where there has been no ſuch intervention.— 


E acknowledge that the effect of the reverſal of that judgment is to reftore and put 
them in the ſtation they were before, if in the mean time, and before the charter 


of reſtoration, the crown had not cxerciſed a power, which undoubtedly it had, 
of creating them a-new. Charles II. might have granted this ſame charter of. re- 
leaſe, pardon, and reitoration, but he did not; he had a power to grant the char- 
ter which he did grant; it was accepted and procecded upon. What! was the 
operation of this charter of James II. to nullily the charter of Charles II.? No ſuche 
thing. JU the object of that charter had been to nullify the charter of Charles [1. it 
Erould have faid jo. 


The learned ſerjcant has been pleaſed to argue, in point of law, what I don't 


agiee with him in, that it is impoſſible to get rid of a charter, once accepted, but 
by ſurrender, and that ſurrender, tays he, muit be enrolled. I agree that in point 
of law a ſurrender, if there be nothing clſe, muſt be enrolled, in order to e 
becauſe it is in truth a grant to the king, and that muſt be by record. 

But there is another wav, in w hich, in point of law, it may be nullified ; that 


is, if a charter be received and acted ! pon Which is inconſiſtent with a former 


One, it is virtually a furrerd:r of ſo much of the firſt charter, and it is upon this 
principle that it is ſupported, that you may accept of, or reject, what you pleaſe in 
any 


(a) The learned counſel had miſtaͤken the fact in this aſſertion, as it does not take the leaſt 
notice of it 
() This order was to Make. way for a charter of 15th Sept. which was not accepted, and pot 
for the charter of reltoration, which was Gated 26th Oct. 1683. : 
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any ſubſequent charter. It ſeems that the effect of the charter of 4th James II. 
was to give them an option to take as much of it as they choſe. They did chooſe 
a good deal, but they felt the force of cuſtom and uſage in favour of the right 
of eleckion, which we inſiſt upon, and therefore they ſtill ſtood upon that. 

If they reſerved that mode of election in point of fact, they could reſerve it in 
point of law, by no other means but the charter of Charles II. for there was no 
other legal ground upon which it could land. I defy any lawyer to put it upon any 
other legal ground; and as they did preſerve it in point of fact, it mult therefore 
be preſerved by my lord and you, if it can be, in point of law. I truſt I have 
given a legal ground upon which it may be ſupported. 

My learned friend threw away 2 great deal of time in proving from written 
evidence, the thing, which in my mind carries him not a bit farther than what he 
had, got from the evidence of Mr. Hall. I ſhall fay little upon that written 
evidence: It was kept till the laſt ; why, I don't know, for it does not ſeem to me 
the moſt important ; a great deal of it is what paſled in the time of Whitley ; he 
got the huzzas of all the populace at Cheſter ; he kept the huzzas a long time, four . 
or five years, and did what he pleaſed ; he got a majority of them to turn the con- 
ſtitution topſy turvy, and they contrived to do it during all the time Whitley was 
mayor. (I ſhould have been glad to hear by what law he did that.) Nay, he 
contrives to leave a legacy to his ſucceſſor, Bennett; for Bennett not being diſpoſed 
to do as he had done, he ſays, 1 will tell the crown of you.” Did you ever hear 


it ſtated of a man in a liberty cauſe, that he wrote to the crown to have the matter 
ſet right by the poaber of the crown, inſtead of the /aws ? to appeal to that tyrauny 
and deſpotiſm which are now complained of? He writes to the Lords Juſtices, 


who were a regency in the abſence of king William. Bennett, tren:bling, his 
knees knocking together, does what Whitley pleaſes : So Whitley, and his ſuc- 
ceſſor, Bennett, for the courſe of five years, do, what does not appear to have been 
done before for two hundred years, nor fince that time, from the year 1696, to 
the preſent moment ; yet that 1s the hiſtory of the cauſe. I have always under- 
ſtood, that interruptions of this kind, not followed up, are nothing. Neither Mr. 
Whitley himſelf, or any of his followers, ever dared to bring this queſtion into a 
court of juſtice, till the year 1733; and then they were beat; I fay again, they 
were beat; upon a wrong ground, I am ready to admit; but they were beat.— 
Why did they not point out, that that ground was wrong? Why did they not ſay, 
« this is a bad bye-law ?? Why did they not move in arreſt of judgment? they 
could have done it ; they had nothing to do but to move the court, or bring a writ 
of error to the houſe of lords, and to have ſaid, “this bye-law, the exiſtence of 
which the jury have found, in point of fact, 1s, in point of Jaw, good for nothing ; 
and therefore does not ſtand in our way.” Will any lawyer diſpute that? | 

I will tell you why they did not do it; they did not go on to get rid of that bad 
bye-law, becauſe they knew they would have put us in the proper way of defend- 
ing the right upon the charter of Charles IId. With all that ſpirit and encourage- 
ment, which they received from the revered expreſſions of lord Hardwicke ; they 


would have been bold enough to have attacked the charter of Charles IId. but no 


doubt, they took good and learned advice upon the ſubject ; and that advice was 
this, © It does not ſignify, notwithſtanding lord Hardwicke did ſay this, for he did 
not know of this confounded judgment, in quo warranto—that alters the caſe;“ 
they lay by for that time, and they ſuffercd the uſage, which we contend for, con- 
ſtantly to proceed, and to be applied as to the election of aldermen, which is the 


only queſtion you have to do with now ;—as to the election of mayor, ſheriffs, 


leave-lookers, and all that farrago of officers, they have undoubtedly a right to elect 


thoſe under the charter of Henry VII. 


The eleventh iſſue is, © whether the mayor and citizens accepted the charter of 
4th James II.“ that is, as I ſubmit to my lord, whether they accepted N entirely 
and in the whole: That charter profeſſes to reſtore them to all the cuſtoms and 
uſages which had obtained before, which is conltrued by the learned ſerjeant, to 
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mean the conſtitution granted by the charter of Henry VII. they did not take it in 
that ſenſe, they did not accept it in the whole, they only accepted it in part, and the 
conſequence, in point of law, is, that you muſt find that iſſue likewiſe for the 
defendant. | | | 5 
With reſpect to the twelfth iſſue I have only a word to ſay. It is, whether the 
charter of Henry VII. and the charter of Queen Elizabeth, confirmatory of it, 
are, notwithſtanding the granting of the charter of Charles II. in full force. I ſay 
they are not; and I rely upon the judgment, which was previous to the charter of 
"harles II. I ſay they were both extinct, and at an end one year, before the char- 
ter of Charles I]. Pe 
Gentlemen, I have now gone through the whole of the iſſues ; and I am very 
ſenſible that there are many ſmailer parts of the evidence, which I have left un- 
obſerved upon; but I have ever found at not only more convenient to myſelf, but 
more advantageous to my client, in reply, eſpecially when the cauſe is of ſuch a 
nature, that the learned judge mult, of neceſſity, ſtate all the evidence; to forbear 
tiring you with little petty obſervations upon every lota of the evidence. I am 
perſuaded I do my client more juſtice, and give you more aſſiſtance (if I may 
take upon me to ule the expreſſion) when I ſtate the out- lines and the ground upon 
which I go. The great ground upon which I ſtand, is this ; the uſage is with us, 
that the election of aldermen has been by the mayor, aldermen, and common- 
council; I ſay that was during three yea, by virtue of the charter of Charles II. 
I fay it has continued till this time, upon no other ground, I ſay upon that ground, 
in point. of law, 1 may ſtand now. And I ſay, it mult he your inclination to do 
juſtice, and adminiſter the Jaw upon the ſubject. If you make that your verdict, 
upon this occaſion, the cife&t of it will be, what? Why that we ſhall be quiet, 
at Cheſter, for the next fifty years. About that time, or two or three years more, 
there may be found ſome young gentleman, grown up, who will itil] be young 
enough to fall in love with this oid-faſhioned lady, at Cheſter. Somebody may 
again get aſtride of this hobby-horſe, and ſpend money. upon it. I truſt you will 
do your duty, that your verdict will jet the diſpute at reſt ; and that you will leave 
Cheſter as you found it. You may do it by law, and then, I am confident, you 
will do it. | | | 
* O U R T's 
Contlemen of the Jury, | | 
OME hours ago (a) I thought I ſhould have been able to convey to you, in 
0 tolerable clear ideas, the nature of the queſt on which you are to try, and of 
the leading features of it.—I am not ſure that I ſhall have ſpirits and ſtrength to do 
it now; however, I will do the beſt I can. | | 
In this kind of proceeding the defendant is called upon to ſtate, by what autho- 
rity he claims to be an alderman of the city of Cheſter, and to bring forward his 
title for public diſcuſſion.— So called upon, he ſtates in general by his plea, that the 
city of Cheſter is an antient corporation ; that there was a charter granted to that 
city by King Charles II. in the 37th year of his reign, by which he veſted the 
right of electing the aldermen of Cheſter (there being 24 in number) in the mayor, 
aldermen, and common-council, and that he was properly qualified, under that 
charter, to be choſen by thoſe perſons ;—thar accordingiy he was duly elected: 
Upon that ground he ſtands, and offers that as an anſwer to this information. 
It is the privilege of thoſe, who.itand in the place of the crown, inſtituting ſuits 
of this nature, not to content themſelves with denying any one point, which is al- 
Icdged by the deſendant in his plea, but they have a right to traverſe, as it is called, 
every allggation in that plea, and have alto a right to ſtate, by way of reply, diſ- 


terent grounds, which may avoid the effect of that plea, There has been a very 
| | ._ full 


(a, The court had, at this time, ſat upwards of ſcyentzen hours. 
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fall uſe made of this right upon the preſent occaſion, for out of theſe few and ſimple 
allegations (namely) that the city of Cheſter is an antient corporation, that it was 
ſo at the time King Charles II. granted his charter to them, and that charter hav- 
ing been granted veſting the right of election in the mayor, aldermen, and common- 
council, that the defendant was a qualified man to be choſen, and having in fact 
been choſen upon a vacancy, there are no leſs than twelve different points, upon 
which the parties have joined iſſue before you, and upon which you are to decide. 
They arc, as you may eaſily ſuppoſe, in ſome degree connected with each other. 
Many of them are not totally diſtin and independent queſtions; but, however, 
they are numerous enough to diſtract and divide one's attention, and they neceflarily 
introduce a monſtrous confuſion in the evidence, which is laid before you, not 
with perfect arrangement, and which applies, in ſome parts of it, to one of theſe 
points, and in other parts of it, to others. In thoſe points it is neceſſarily a very 
confuſed maſs. Thus much is certain, that this defendant ſtands upon an uſage, 
which has ſubſiſted in this corporation of Cheſter a great number of years; and I 
profeſs myſelf to be ſo much a friend to poſſeſſary rights, and ſo deſirous, in all 
caſes, of ſupporting them, that I ſhould have been very glad to have found that the - 
defendant could have reſted his caſe upon a clear and ſatisfactory ground, having 
| ſuch a length of poſſeſſion to induce a preſumption in his favour, in fayour too of 
the whole place; becauſe, undoubtedly, this queſtion muſt ſet a great number of 
other queſtions afloat ; indeed I don't ſee how it can be avoided, that the fate of 
the whole corporation is at ſtake, if this election ſhall be found, unfortunately, to 
be a bad one, that they have not a mayor, an alderman, a common-council-man, a 
ſingle officer, whoſe election will be good. What is to become of the corporation 
in that caſe? 5 | | 
However, it does ſo happen, that after the defendant, and thoſe who have , 
adviſed him, have examined, as carefully as they could, into the grounds upon 
. which they might reſt this election, they have, at length, been obliged to make 
choice of a very unfortunate one; for it is impoſſible not to ſee, that this 
charter of Charles II. granted in ſo inauſpicious a time, and under ſuch very 
unfavourable circumſtances, is a ſort of ground, that it is the laſt which any 
one would have reſorted to, but in a caſe of abſolute neceſſity. I take it for granted, 
that after they had fully axamined all the circumſtances of the caſe, looked into all 
their charters, all their bye-laws, and had ſeen exactly what could be done, and 
where the caſe preſſed ; that they have found themſelves abſolutely reduced to the 
neceſſity oi reſting it upon this charter. A very unfavourable thing, undoubtedly, 
from what you have heard, you muſt conclude it is; for you have heard, that this 
corporation, having clear and undoubted rights, under a great number of charters, 
probably under a title older than charter, a title by preſcription ; being, as far as I 
can judge, in quiet and peaccabie poſſeſſion of their privileges, towards the latter 
end of the reign of Charles II. they were one of thoſe againit whom that unfortu- 
nate meaſure was put in practice, of filing an information, in the nature of a quo 
warranto, with a view to procure, by ſome means or other, either the abſolute de- 
ſtruction of the corporation, or to enforce a ſurrender of it, and, in ſhort, to get 
the power of this corporation,. among others, into the hands of the crown. It ap- 
pears, that the meaſure ſucceeded in the caſe of this corporation, who did not ap- 
pear to defend themſelves; the conſequence was, that there was a judgment (as it 
15 called) by default againſt them, for not appearing : their franchiſes were then 
ſeized into the king's hands: that certainly did not produce a diſſolution of it; but 
in the term following, there was (what is called) a final judgment entered up 
againſt them, by which they were ouſted (in the language of the law) of that fran- 
chiſe, which they were · accuſed of having uſurped (that is) the franchiſe of being 
the corporation of Cheſter ; ſo that they were, as far as they could be by a legal 
judgment, deprived of their franchiſe. It appears that they remained in this ſitua- 
tion for a conſiderable time ; this final judgmeat having been filed in Trinity term, 
che 36th of Charles II.; on the 4th of February following, this new charter was 
Q 2 1 7 85 f granted. 


116 ESD M MING DP, [Firſt 


granted. It has been ſaid, it was in ſome reſpects fair; it might; but unqueſtion- 
ably when you recollect one clauſe (namely) that clauſe which gave the crown an 
option, at its will and pleaſure, to amove every one of the officers of the corporation, 
by a mere ſignification of that pleaſure by an order under the ſeal of the privy 


council, it is impoſitble to iay, that that was not abſolutely reducing this corporation 


to be the mere creature of the crown. It appears, however, that inconvenient and 
dangerous in a public view, as the ſituation of the new corporators Was, to be under 
ſuch. new charter, it certainly was received by certain perſons inhabiting within 
Cheſter ; that the privileges, which it purported to give, were aflumed by them, 
and acted upon by them, for a conſiderable time; and that for three or four years, 
in the carlieſt of King James IId.'s time (King Charles II. having dropped almoſt 
immediately after the charter was granted) there was a corporation in Cheſter 


under this charter, acting and taking full poſſeſſion of all the franchiſes of the old 


corporation, all its privileges, and all its benefits, all its eſtates; and, in ſhort, that 
it was in the full and intire poſſeſſion of the franchiſe of being the corporation of 
Cheſter. he Hr Mr ig : 

This continued till the 12th of Auguſt, 1688, when probably even the power, 
which the crown had over this corporation, was not thought ſufficient to an{wer all 
the purpoſes which it was the object of the crown in thoſe days to carry; but there 

was, on a ſudden, an order of the privy council for amoving, I belicve, all the 
members of this corporation, it certainly was a very great proportion of them, if 
not all; there is ſome doubt whether one of them was not omitted, but there 
could not, I believe, have been more than one. There is a doubt, in point of 
fact, about the formal notification of that order of king James II. to thoſe perſons 
who then were acting as the corporators within this city, but it is very certain 
that, in the courſe of the month of October, 1688, (when things drew co a criſis 


with that unhappy prince, and when he found jt neceſſary to alter his meaſures, ' 


and to endeayour to recover that ground which he had ſo much reaſon to lament the 
lois of afterwards) after having firſt ſignified, by a proclamation, his intention to 
reſtore corporations in general, he paſſed an order in council, for reſtoring the old cor- 
poration of Cheſter, and accordingly, upon the 26th of that month, iſſued a char- 
ter, under the great ſeal, to the old corporation of Cheſter, Which not only pur- 
ported to pardon and to releaſe to them all benefit and advantage of that judgment, 
in quo warranto, which had been obtained againſt them, but alſo to reſtore the old 
officers to their reſpective fituations in the corporation; to ieſtore to them all their 
poſſeſſions, and in ſhort to put them exactly upon the ſame footing as they were 
before the judgment of ouſter had been obtained againft them. 

It appears. in point of tact, that immediately after this charter was iſſued, the 
old corporation were in poſſeilion of their former franchiſes. Street (the old mayor) 
who was particularly reſtored by this, charter, appears to have been the acting 
mayor; and many of thoſe perions who were in the offices of aldermen and com- 


mon-council-men at the time the judgment of ouſter was prononnced, alſo ap- 


pear, by the muniments of the corporation, to be again in poſſeſſion, and to be the 
acting officers, in the different characters of akdermen and common council-men. 


It is under this general hiſtory of the tranſdction that the defendant is obliged to 


inſiit, that he has a right, under the charter of Charles II. and that he is duly 
elected an alderman of this corpo ation, under powers derived from that charter.— 
In canvafling this title they have, as I ſtated to you, come to twelve different iflues, 
in point of fact. Undoubtedly a great many of them are involved in legal con- 
fideration ; but ſtill the ſhape in which they appear before you is ſuch, that you 
muſt pronounce a verdict upon them, as a matter properly within your. province. 

The firſt point which is inſiſted upon by this ſuit, is, © chat this corporation of 
% Chejler was not, and particularly was not at the time of granting the charler of 
* (Charles II. a body corporate; and had not been ja from time inmemerial,” 
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1 ſhall poſtpone the particular conſideration of that firſt point, till I have ſtated 
to you ſome things which occur to me upon ſome of the ſubſequent points, and 
then you Will better underſtand what I think you ought to do with that firſt iſſue. 

The next iflue, which is joined between theſe parties, is upon the mere legal 
effect, and operation, of this charter of the 37th Charles II. for the proſecutor 
has taken upon himſelf to ſay, that in truth, notwithſtanding there was the 
ccremony of a charter, yet that nothing paſſed by it, that it had no operation in point 
of law. I don't find that this objection reſts upon any other ground, than the cir- 
cumſtance of this charter not having been duly enrolled in any court of record, 
and allo, not having the ſeal of the county palatine of Cheſter. | | 

I hold both thoſe points to be inſufficient to warrant you to conclude, that nothing 
paſſed by this charter. The charter appearing under, the great ſeal, there is reaſon 
from that authentication of it, for you and me to conclude, .that every thing which 


is neceſſary, by way of ceremony, to give effedt to that charter, has been ſuf- - 


ficiently complied with; and that it is a proper inſtrument, conveying every thing, 
which the crown, under the circumſtances of the caſe, had a right to convey,— 
And, therefore, I have no difficulty about that ſecond iſſue, in ſaying that the 
verdict, as to that, ought to be with the defendant, who inſiſts upon the benefit of 
this charter. | : 

The third iſſue, and a very material one in this caſe, is, “that the charter of 
Charles II. abas not accepted, as te the elefti-n to the office of aldermen.” | 

Had the caſe ftood upon that iſſue ſimply, I mean as to the point of acceptance, 
you would, in all probability, have been ſaved from a great deal of entanglement, 
and a very long enquiry ; but there has been introduced, and coupled with this 
iſſue, another, which takes in a much wider field. This you ſee is confined to the 


ſimple point of accepting the charter, as to one ſingle part of it. Whether 
ſuch a charter couid legally be accepted in part or no, I don't think at preſent it is 
neceſſary to trouble you with the conſideration of, becauſe if it cannot, the con- 


ſequence will be, that this plea, and the iſſues, will be bad, and there will be an 
end of it, in that reſpect; and you will be only to determine, in point of fact, 


whether it was accepted or no, as to this point. 


But you will be, to decide another iſſue, not only whether it has been accepted 


as to this fad, but in a great number of other particulars, which have been intro- 


duced into theſe pleadings, and upon which an allegation has been ſtated, which is, 
« that as to all thoſe particulars, the charter never was accepted.” They have, on 
the part of the defendant, taken up the challenge, and have undertaken to maintain, 
that it not only was accepted in this one point (namely) * the election of aldermen,” 
but alſo has been accepted with reſpect to all thoſe other matters of election (namely) 
the election of mayor, of ſheriffs, of murengers, of leavelookers, of coroners, of 
treaſurers, and a variety of other particulars, which are ſtated in the I e 
Theſe are the third and ninth iſſues, which will require a particular and ſeparate 
diſcuſſion. 3 8 

The fourth iſſue joined between theſe parties is, Whether the perſons named in 
the charter of Charles II. to whom the office of aldermen was granted by that charter, 
did become aldermen, in conſequence of it, or no? of 

We may diſmiſs that intirely, becauſe it has been fully proved, in the courſe of 


the evidence, that every one of thoſe perſons did act under that charter, and were 


in the poſſeſſion of the office of aldermen, during thoſe three years, in which this 
charter had its effect in Cheſter, before the month of Auguſt, 1688; which I take 
to be a ſufficient proof of that iſſue. | | | | 

Therefore, as t the ſecond iſſue, and as to the fourth iſſue, we may lay them out 
of the cale, as being clearly for the defendant. 

The ftth iſſue is, © That the mayor, aldermen, and common- council, have not exer- 
ciſed the franchiſe of electing aldermen, according to the intention of theſe letters-patent.” 
That they have, in point of fact, exerciſed this franchiſe, for a conſiderable 
number of years, there can be no doubt; but whether they have exerciſed it 7. 
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this charter, and with reference to this charter, fo as that the exerciſe of it ſhall be a 
lawful exerciſe or no (which is the ſubſtance of the point contained in this flue) 
will depend, you ſee, upon the queſtion, whether the charter was accepted, fo as 
to give it an effect binding at this time; and therefore this 5b iſſue is neceſſarily 
involved with the third and ninth, and to be taken together with them. 85 
The ſixth, ſeventh, and eighth iſſues, all go to the mere point of the gualification 
of this gentleman to be an alderman, to the fact of his having been 5 electeu, and 
to his having been duly admitted, into the office of alderman. I will diſmiſs all theſe 


iſſues, becauie they appear to me to be ſatisfactorily proved, on the part of the 


defendant ; only thus far, if it ſhould be found, that the charter was not duly ac- 
cepted, and that therefore the corporation had no right to make that election, the 
conſcquence will be, that theſe iſſues, though they ſhould be nominally found for 
the defendant, will be of no uſe jo him, becauſe they are conſequential upon the 
Tight to elect being in the ſelect body of the corporation, in whom, it is now ſaid, 
it reſides : So theſe are, in ſome ſort, you ſee, conſequential upon the deciſion of 
the main queſtion, 2 > 1 | 
Ihe tenth iſſue proceeds upon that part of the hiſtory of the caſe, which I before 
| Rated to you; that is, that king Charles II. having, by his charter, reſerved to 
himſelf and ſucceſſors, a power a! any time * at his pleaſure, by an order in council, 
to nmave all the members of the corporation: in Point of fact, upon the 12th of Au- 
guſt, 1688, an order to that effect did iſſue, which, it is ſtated, was regularly ſigni- 
fied to the members of this corporation, who were then in poſſeſſion. The iflue 
now before you, on this point, is,“ Whether, in truth, that order was fignified or 
mot, to the perſons named in it? It is ſtrongly preſſed on you, that that order is not 
ſuthciently proved to have been ſignified to them; it has alſo been obſerved, that 
there is great difficulty in ſuppoſing that all thoſe perſons. ſhould have had regular 
notice of this order, without which, it would not have the immediate effect to ſufpend 
and to defiroy all the power which was veſted in them. I think, there is this evidence 
of the order having been ſignified, which it will be extremely difficult to get over, 
that is, that very foon after this order, the charter of James II. intirely ſtripping 
all theſe people of their power, conferring it upon, and reſtoring every thing to, 
the old »fficers, iſſued; and, in point of fact, it appears from the evidence now be- 
fore you, that the old officers weie immediately afterwards in poſſeſſion, and were 
acting in their different ſtations. Now it is difficult to imagine, that that ſhould 
have happened without the new officers (the perſons who were in poſſeſſion till that 
order iflued) having had it regularly and ſufficiently notified to them, that they were 
to give way; when it appears, in point of fact, that they did give way to theſe old 
corporators: So it does ſeem to me, as if there was evidence proper to be ſubmitted 
to your conſideration, to prove that iſſue (namcly) that there avas a ſufficient notifica- 
tion of this order of the 12th of Auguſt, 1688, to theſe new corporators. I don't think 
it will be extremely material, which way you find that iſſue, or that it goes a great 
way towards dcciding, or even influencing (materially) the real queſtion upon the 
validity of that charter, if it ſhall be found to have been regularly accepted, in the 
proper ſenſe of thoſe words. It is not this fact, that the order was notified (if you 
ſhould find it in favour of the plaintiff) which will, in my apprehenſion, deſtroy 
the effect of that charter; if you ſhall ſee reaſon to affirm tuis charter of Charles II. 
(for that is the grand queſtion to try) it may then, for the fake of preventing future 
difficulties, be worth your while to conſider whether you will not take advantage of 
the want of ſtrict proof of the ſignification of that order, to prevent the poſſibility 
of that order operating to deſtroy this corporation, ſuppoſing that the charter, in 
other reſpects, is good, and can be maintained. 

The eleventh iſſue is upon the notification of the charter of James II. which 
iſſued upon the 26th of October, 1688; with reſpect to that, I think it is impoiſi- 
ble to heſitate upon the queſtion, © whether that was notified, and whether it was 
acceptel;” nothing can be ſo clear upon the hiſtory of this place, but that it was 
accepted and was meant to be accepted, in as full a ſenſe as it coull operate, for it 
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appears by tlie hiſtory of it, that the perſons, who got into poſſeſſion of the 
corporation, under that charter, with the turn of the times, entered intirely into 
the views of government, which took place upon the revolution, and there can be 
no great sreaſon to ſuppoſe, but that they very gladly embraced a charter, which 
reſtored to them that which they underſtood they had been, wrongfully deprived of, 
and which to be ſure they would be glad to take, in the largeſt and moſt beneficial 
ſenſe, that it was poſlible to operate in their favour : upon the whole, therefore, 
I think there can be no great reaſon to doubt, but that that charter was accepted in 
the fulleſt extent of it, and as far as it was poſſible for it to operate. 

The twelfth and laſt iſſue is not properly a fact, but a mere conſequential iſſue g 
it is, „M hether the charters of Henry Vl. and of Queen Elizabeth, (which undoubtedly 
were the principal charters under which this corporation ſubſiſted, before the quo 
warranto vas brought againſt them) are to be confidered at this time, in full force 

and affect. - | | 
> ang that will neceſſarily depend upon the queſtion, whether another charter 
interpoſed, which is to take effect, and which is to govern the corporation, either 
entirely or in part; if entirely, then theſe charters muſt be out of the caſe, and will 
no longer be in force; if in part, then, ſo far as that part goes, they can not be in 
force, and therefore they will not be in full force, which 1s the terms of the iſſue. 

Suppoſing you ſhould be of opinion, that the charter of Charles II. was accepted, 
and that being accepted, it operates to protect the title of this defendant ; in that 
_ caſe, it will follow, as of courſe, that the verdi& upon that twelfth iſſue will be in 
favour of the defendant, ſo that I think it will ultimately, and ſubſtantially, be 
brought to the queſtion upon the third, fifth, and ninth iſſues, (namely) © Whether 
this charter was accepted in part, as to the mere election of an alderman” — Whether 
it was accepted as to all the material points of it”—and, ** whether or no this cor pora- 
tion have been in the exerciſe of this franchiſe of eletting, by the mayor, aldermen, and 
common- council, ro the office of alderman under this charter.” | 

On the part of the defendant, who began to ſuſtain this point, it is inſiſted, that 
the ſituation of this corporation, at the time the judgment of ouſter was pronounced 
againſt them, in the 36th year of Charles II. was ſuch, that this charter, granted in 
the 37th of Charles II. was in the nature of an original charter, creating an original 
incorporation; and that, conſequently, the corporation (who certainly to a degree 
accepted and acted under it) were bound to accept it throughout, and did in fact, 
by having acted under it in part, accept it throughout, and were bound by it; and 
that therefore this charter, which followed, upon an actual diflolution of the corpo- 
ration by the judgment, neceſſarily conciudes to both parts of this propoſition, to 
ſhew that this charter was accepted in the whole, at the time that it was originally 
granted. | | LY 8 
I don't differ much from the learned counſel, who ſtated the law upon the ſubject, 
that the acceptance is to be determined at the time that they begin to act under the 
charter, for that is the time for parties to whom it is granted, to judge whether they 
will accept it or no; and they cannot well heſitate upon it. If they take poſſeſſion 
of the powers, and of the franchiſes, which are granted to them, they fignify 
thereby, that they do mean to accept that charter; and yet I doubt much whether 
that concludes very materially to the point, which exiſts in this particular caſe. It 
is very true, that there was a judgment of ouſter againſt this corporation, at the time 
that this charter was granted. It is ſuppoſed, that the effect of that judgment was 
abſolutely to diſſolve the corporation, and conſequently that there was an end of all 
charters, and of all kinds of corporate capacity; that every thing was gone; and 
that thoſe, who were before the corporation, were reduced to the mere {tate and 
condition of ſo many individual perſons, having no politic capacity whatever. I 
am not quite ſatisfied, that that is the effect of this judgment of ouſter. I remem- 
ber it was extremely queltioned, in the great cauſe of the corporation of London, 
when'the quo warranto was brought againſt that body, whether the corporation 
could forfeit its politic capacity; and whether the effect of a judgment would ni | 
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actually to diſſolve it. It would certainly operate, to take every thing into the hands 
of the crown, which they poſſeſſed, and to take every thing out of their hands; 
and that is the proper import ot the ouſter, that is, it 1s to turn them out. of the 
thing which they had before; but whether it actually goes to the length of intirely 
diſſolving the corporate capacity, is a queſtion extreme}y doubtful, upon which I am 


not prepared to ſay, that the capacity of this corporation was intirely gone, and that 


all the incorporation under the preſcriptive right. (if there was one) or under the 
different charters, was abſolutely annihilated. If it was not, why then a great part 
of the argument, which is built upon it, will tall to the ground ; but ſuppoſing it 
was, I ſtill have a great doubt, whether this argument will avail the defendant, in 
this particular cauſe ; for taking it, that there was, at the moment, by the effect of 
this judgment in quo warranto, no corporation exiſting; taking it, that the charter 
was granted to the citizens, the inhabitants of the city of Cheſter, and that they 
immediately accepted and acted upon it; there is another very ftriking circumſtance, 
which mixes with the confideration of the queſtion, namely, that after a certain 
time, there came a new charter of James II. pardoning and releaſing the whole 
effect of that judgment of ouſter. Now if the effect of that charter was to do away 
that judgment intirely, the conſequence would be, that the politic capacity, which 
was ſuppoſed to be annihilated by the judgment, would revive again ; and then it 
would ftand thus: Here has been a charter granted to certain individuals in Cheſter, 
authorizing them to afſume the part and character of the corporation of Cheſter, 
when, in truth, upon the retroſpective operation of this charter of pardon, there 
was another corporation exiſting in Cheſter, who had nothing to do with the charter 
of Chailes II. who did not accept, nor wiſh to accept it, and which body were the 
old corporation; and who could not, therefore, be turned out by a new corporation, 
brought in under that new charter. The inclination of my opinion, upon this ſub- 
ject, at preſent is, that this is the true effect of that charter of pardon, and that as ſoon 
as that pardon and relea:e from the judgment paſſed, from that moment there was a 
corporation ſubſiſting in Cheſter, under the old charter; and THAT THOSE, UNDER 
THIS CHARTER OF CHARLES THE SECOND, WERE MERE INTERLOPERS,. THAT 
THEY AND THEIR CHARTER VANISHED TOGETHER, WERE SENT QUT OF THE 
PLACE, AND HAD NO POWER THERE. | i 5 

I think there can be no doubt, that if before that judgment of ouſter, the king 
had thought fit to ſend his charter down to certain perions, who were nct members 
of the old corporation, and they were, under ſuch a charter, to aſſume the powers 
of, and to act as, a corporation there; that charter could not have any effect: And 
J don't ſee, that there is much difference between that caſe, and the caſe of the old 
corporation being reſtored again, and then finding themſelves in poſſeſſion of their 
old corporate rights, and cmpowercd to act, they fay to the new comers, „We have 
a charter of our own ; we have nothing to do with yours.” That makes the diffi- 
culty of the caſe, otherwiſe there is no difficulty in it at all. Here is a new charter 
granted by Charles II. to certain perſons ; they accept that charter, and act under 
it. It muſt continue, and would bind, hem: in certain caſes. When the old cor- 
poration revived, it ſeems to me, that the perſons under that new charter, were no 
longer at liberty to conteſt the point of incorporation, with the old corporation ; 
and without ſaying, that the charter (with regard to thoſe perſons to whom it was 
granted) is 1 yet it does ſeem to me as null and word, with reſpect to the old cor- 
poration ; and in chat view of it, all this evidence of the acceptance of the charter, 
falls to the ground, as applied to the old corporation, of Which there is no evi- 
dence in point of fact, and as applied to the mew corporation, it is immaterial, 

It was having this view of the caſe, that I could not bring my mind to the idea 


of the counſel (namely) that this corporation was not a corporation exiſting from 


time immemorial. Suppoſing that corporation was diſſolved by the judgment 

of ouſter, it was forcibly urged by the counſel for the defendant (who argued againſt 

his own iſſue) that it was impolible that this corporation could exiſt as a corporation 

by preſcription : But if the charter of James II. was entirely to do away the _— 
| 0 
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of chat judgment, then (however it might have ſtood if the queſtion had been agi- 
tated before the charter of pardon was paſſed) it couid not be faid, that this cor- 
poration zvas gone, but was revived ; and if ſo, it was a corporation which did ſub- 


{iſt at the time of the charter of Charles IId. I did not obſerve that the counſel 


for the defendant ſtrenuouſly contended that point that independent of the judg- 
ment of ouſter, this was not a corporation by preſcription. 
The charter of Henry VII. is a grant to %Þ 
ſucceſſors. It ſpeaks of ſome of their poſſeſſibns (as being thoſe which they were 
| of old eecuſtomed to enjoy) in terms, which in my apprehenſion do ſtrongly im- 
port, that this was a much older corporation, than the date of that charter; it 
ſeems to be agreed on all hands, that it was, and as the point of time when it be- 
gan to exiſt, is not in evidenee, that is a ground for you to underſtand, that it is a 
corporation by pr:/cription 3 and therefore I was rather inclined to think, and am 
now of opinion, upon the whole caſe, that that iſſue ought not to be with the 
plaintiff, but with the defendant, that it was a corporation time out of mind, and at 
the time of granting that charter. | = 
However, though I am ſtating my apprehenſions of the caſe, in a way whieh 
would render all this maſs of evidence; you have been obliged to liſten to, intirely 
irrelevant, if it be true that this charter of Charles II. and thoſe to whom it was 
granted, had ngthing to do with the old corporation, and that as to them it was in- 
tirely out of doors (whether it was accepted or not by the people to wuhom it was 
granted, would not ſignify a ſtraw, or go a jot towards giving a right to this de- 
fendant) yet probably what I have ſaid upon that ſubje& may not be ſatisfactory to 
you, it is fit therefore that the evidence upon the acceptance of that charter ſhould 
be ſtated to you, and I ſhall now (having ſaid ſo much by way of introduction) 
ſtate the evidence which has been offered on both fides to this point. 


The firſt thing produced on the part of the defendant, was an order by the - 


mayor and his, brethren, in the 19th Henry VU. (prior to the date of the charter 
of that King) and it was read for the purpoſe of ſatisfying you, that the corpora- 
tion did exiſt before that charter, and that therefore it is reaſonable to preſume it 
was a corporation time out of mind. —They alſo produced a charter of Edw. I. 
with an inſpeximus in it of an older charter, granted to the corporation, by the 
name of Cives, which is a general term, applicable to every ſpecies of eorpora- 
tion, of which citizens may happen to be a branch. | 
Upon the third iſſue, they read firſt a roll, of 17th April, 1& James IId. con- 
taining the zomina miniſtrorum of that day.— There is a writ directed to the ſheriffs, 
for holding the ſefions— that writ is teſted by Sir Thomas Groſvenor (the mayor) 
and Sir Edw, Lutwych (the recorder) the two perfons named in the charter of Cha. 
II. for mayor and recorder. The nomina minifirorum contains not only the names of 
the mayor and recorder, but of 16 of the aldermen named in that charter ; and 
this is certainly evidence that ſo many of theſe people did begin to act under that 
charter, and did accept of it. The name of Thomas Simpſon is alſo inſerted as 
common clerk (town clerk) who-is alſo named in that charter. FR | 
It appeared there was u common ical; which alſo agrees with the nt in the 
charter of a common ſeal; however by way of obviating the effect of that, Mr. 
00 likewiſe ſaid, there was no doubt but there was a common ſeal long before that 
charter. l | | 5, 
They next read an act of aſſembly of 7th March, 1 James IT. where the mayor 
(Sir Thomas Groſvenor) the aldermen and common council, elected one Bradford 
Thropp a common council man in the room of William Plumley, deceaſed ; and 
that act of aſſembly alſo ſpeaks of the office of treaſurer, which is likewiſe men- 
tioned in the charter. The admiſſion of Bradford Thropp was alſo read. 
They next read an act of aſſembly, 12th March 1684, by which it was ordered, 


that 20 guineas ſhould be paid to Dr. Owen Wynne, for his extraordinary care and 


pains, in procuring the late charter, granted by his majeſty Charles II. Alſo 20 
$\ | EY 1 | > guineas 


citizens and commonalty and their 
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guineas to Mr. John Kegge, for his extraordinary care and pains about the buſineſs 
of the late charter. Ho | | 


It then purported to contain an order upon the proper perſons, to audit the ac- | 


counts of the late murengers, &c. 


In theſe different acts of aſſembly, there occur the names of four more of the alder- 


men, from whence it appears, that zo of the perſons, ont of 24 named in the 
charter of Charles II, to be aldermen, did take upon them the office, and did act 


as aldermen, and that they acted in the general buſineſs of the corporation. 


There is an order of the 3d of April, of the fame year, directing that the money 
due for the charge of obtaining the charter, ſhould be paid by the treaſurer, into 
the hands of the mayor, to be by him paid over obere it ought—an expreſſion a 
little myſterious ! — Leave-lookers too were then elected. 2 

The next was an act of aſſembly holden Sth Oct. 1 James II, by Sir Thomas 
Groſvenor (mayor) the aldermen, and common- council whereby it was ordered, 


that Richard Leving, . eſq. deputy recorder, ſhould be elected a common-council- 


man, in the room of Robert Jones, deceaſed ; and another commdn-counci]-man, 


was alſo elected, in the room of Owen Shone, deceaſed ; both theſe perſons were / 


{tated as being of the common-council. 


This act of afſembly ſpeaks of the yeoman of the pentice, who is an officer men- 


tioned in the charter; it ſpeaks alſo of the ſheriffs, and ſheriffs peees ; it regulates 
the fees to be paid to the yeoman of the pentice—ſome of which are paid, it ſeems, 
to this day—others are not now paid; it then goes on to ſay, that all thoſe, who 
had been made aldermen by the letters patent of King Charles, and had not been 
aldermen before that time; and the common-council-men, who were in the ſame 
ſituation, were to pay certain ſums, to purchaſe plate for the uſe of the corporation. 

Upon the 16th Oct. 1 James II, William Wilſon was elected mayor, Randal 
Turner, and Richard Oulton, were elected ſheriffs ; there were then alſo, muren- 
gers, treaſurers, coroners, and leave-lookers elected. . 

Upon the 25th Nov. iſt James II. a common-council-man was elected, in the room 
of Richard Bird, deceaſed—and Richard Leving, eſq. who had been elected a 
common-council- man, at a former meeting, was elected an alderman, in the room 


of Sir Edward Lutwych; a common-council-man was elected in the room of 


Leving—and Leving was at that time elected recorder, as well as alderman. | 

Upon 18th December, 1ſt James II. William Starkey, another alderman named 
in the charter is mentioned ; and there was a common-council-man ele&ed in the 
room of Richard Francie, deceaſed. : _ : *, | 

At an aſſembly 2oth February, 2 James II. there aroſe a queſtion, whether they 
ſhould give the uſual notice of a fair, which had been granted in this charter, by 
hanging out a glove, and they directed, that a glove ſhould be hung out, to give 
notice of the fair. ” 


Upon the 18th June, 2 James II. one Anderton was elected a common-council- 
man, in the room of Richard Harriſon, and Peter Bennett was elected an alderman 


in the room of Ralph Burroughs, another officer named in the charter, and a com- 


5 


mon- counkil- man was elected in the room of ſaid Bennett. 


Upon 15th October, 2 James II. William Bennett is mentioned as being elected 
an alderman, which makes the twenty- four aldermen. Fin. 

You recollect, I mentioned, that the queſtion was in favour of the defendant. 

Upon the zd of April, 4 James II. in the mayoralty of Hugh Starkey, there wag 
a common-council-man elected, in the room of Ralph Poole, deceated, 

They then produced the book of the portmote court, and in that book there ap- 
pears a liſt of officers choſen upon the 14th of October, in the time of Hugh 
Starkey ; the ſtyle of the court is held on Monday before Hugh Starkey mayor, 
according to the antient cuſtom of the city uſed and approved time oat of miad.” Some 
ſtreſs ſeemed to be laid upon that expreſhon, by the plaintiff, as if the circumſtance 
of ſaying, that the court was held according to the uſage time out of mind, im- 
ported a negative upon its being held according to this charter, which is long ſince 
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the time of memory, but it ſeems to me to be very reconcileable, for time out of 


mind goes to che exiſtence of this portmote court, which has exiſted in Cheſter time 


out of memory—but as to who were to preſide in it, and to be the judges of it, 
that might be regulated by the charter, notwithſtanding the court itlelf has been 
held time out of mind. Indecd I don't know how it could it any other way have 


been the ſubject of the charter, or that the court could be erected by charter within 


the time of memory, which I think is a pretty fair explanation of that objection. 


They then produced the book of the year preceding, and there it was ſaid to be 


holden before Edward Oulton, mayor, and Richard Leving, recorder, according 
to the cuſtom, &c. as before; here there is a plain alluſion to the charter of Charles 
II. for it is directed, that this court of porimote ſhould be holden, in future, be- 
fore the mayor and recorder, inſtead of the mayor only, Undoubtedly, therefore, 
they underitood, at that moment, that they were puriuing that charter; and it can- 
not be queſtioned, but that during this period of James II. before they were re- 
moved, theſe people conſidered themſelves to be acting under this chatter of Charles 
II. as their authority. Indeed it was the only ground they could then poſſibly have; 
for, independent of that charter, they were mere uſurpers, the bulk of the town : 

having no correſpondence with them, — nor did they accept their freedom, which - 
they might have had (if they had pleaſed) agreeably to the proviſions of that charter. 


Therefore it is plain (whether right or wrong) that the ſelect budy underſtood them- 
ſelves to be then acting under that charter. 


The defendant then produced another zcnima miniſtrorum, in which were the 
names of coroners, ſword bearer, ſerjeant at mace, and his deputy ; ; alſo correſ- 
ponding with the account in the charter. 

Then is produced an account of "Thomas Simpſon, and William Ince, the mu- 
rengers, in order to ſhew, that there were, under this charter, murengers elected. 
They then ſhew, under another entry, that two perſons of the names of Harriſon, 
and Johnſon, acted as ſheriffs ; they were the perſons who were nominated under, 
this charter: they alſo produced a ſheriff's account, in which one of the acting 


| ſheriffs was ſo named in the charter. 


In a portmote court book, in Starkey's mayoralty, it appeared, that there was a 
yeoman of the pentice, and cryer of the .court, who were officers named in the 
charter. _ 

Next is produced a file of the ſeſſions, holden before Sir Thomas Groſyenor, Sir 
Edward Lutwych, recorder, lord Derby, and others. 
Then a record of a procceding of a portmote court, in the time of Sir Thomas 
Groſvenor, holden upon 4 May, 1 James II. before Sir Peter Pindar, deputy to Sir 
Sir Thomas Groſvenor, for this chatier authoriſed (what had not exiſted before) tho 
appointment of a deputy to the mayor or to the recorder. 

Upon che 6 April, in the ſame year, another court was holden; before the ſaid 
Sir Peter Pindar, as deputy to Sir Thomas Groſvenor., 

They then produced a roll, which was ſaid to be a roll of the proceedings of ha 
crownmote court, upon 2 April, 2d James II. It contained a writ to the ſheriffs 
to ſummon juries, to attend a court before the mayor and recorder, fo delivering 
the gaol at the next crownmote court; the ſtyle of that court was, « T he crown- 
mote court, holden before the mayor and recorder,” with the ſame expreſſions of 


According io the uſage and cujiom” as before. 


At another court, holden 12 October, 1 James II. in the courſe of their pro · 
cecdings, they tried a perſon for a very ſerious offence, and paſſed a capital judg- 


ment upon him. 


They then produced from the petty bag, the record of the return of members. 
to terve in parliament, in the firſt year of the reign of James. II. for this city: the 
return is between the two ſheriffs, named in the charter, and ſeveral of the alder- 
men alſo named in the charter, and ſome others who are flyled ciwves : they returned 
Sir Thomas Groſvenor, and another perſon z and there are four _ perſons, -whoſe 


names are to this return, v ho are none of vey aldermen or common-coune. men. 
R 7 | This 
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This was in order to ſhew, that ſome of the freemen alſo had come in, and had 
accepted this'charter. | | 
They then examined Mr. Hall, the town-clerk, who ſays, that the mayor and 
recorder had cognizance of pleas, that the mayor at preſent is the judge alane, he 
being ſolely named, as judge upon the record, the recorder only aſſiſting him upon 
great occaſions ; that the Northgate-tower is their gaol ; that the ſheriffs hold a 
pentice court. Be | | 

A pannel was then produced of a jury in the iſt James IE. and the obſervation 
upon it is, that there are eleven freemen ; but they muft have been old freemen, for 
this was ſo ſoon after the charter of Charles II. that it is probable there had not 


been time to make a pannel of new freemen. | 
There is another pannel produced, in which there are the names of Thomas Ed- 
wards, and of Randal Daniel, who were made free in 1683, and were re-iworn in 
1686 ; it ſeems there is a proviſion in the charter of Charles II. that all perſons who 
are admitted i the freedom, ſhall take certain oaths therein mentioned, and that all 
perſons who were free of the old corporation, ſhall be admitted to the capacity of 
freemen, under the new charter; fo that it is probable, that theſe were two perſons 
who were old freemen, and who came in, in 1686, and who were upon that occa- 
ſion re-{ſworn. k # 
Another pannel was produced, dated 28th Feb. 2d. James II. and there the 
crownmote court was held, agreeably to the language of the charter, (though con- 
trary as it ſhould ſeem to the preſent ulage) before the mayor and recorder ; it ap- 
| mg that Humphrey Page, itationer, was a juryman upon that pannel, who had. 
een admitted to his freedom in the year 16885. | 
Mr. Hall was then examined again, he ſays the freemen ſerved conſtantly upon 
Juries within the city, never without, that they pay no tolls, except for prize wines, 
and it ſeems there is a grant of all tolls in this charter, to this corporation, except 
prize wines and iron. | 4 | 
I remember it was obſerved at the time, that the ſame proviſion was in the 
charter of Henry VII. 5 Ee 9 | 
Mr. Hall ſays, they arrefted, by proceſs from this court, for forty ſhillings, until 
the lateradt of parliament. He alſo ſays, there is a fair at Midſummer, another at 
Michaelmas, and another on the laſt Thurſday, in February, which is called Horn- 
and-hoof fair, | | f | 
He ſays, the recorder and town-clerk are at this day elected by the ſelect body, 
and approved by the crown. | : 5 5 
I don't recollect that there is any proviſion of that ſort in the charter of Henry 
VII. but only in the charter of Charles the ſecond. He ſays, that there is a ſword 
and a mace granted to this corporation; that they have felons goods, fines, and for- 
feitures; that is, the ſheriffs take them, in conſideration probably of their paying a 
rent to the corporation; the corporation have the inſpection of the river Dee. It 
ſeems, that the hoſpital of St. John Baptiſt, with the lands thereto belonging, were 
granted to the corporation, immediately after the death or forfeiture of one Roger 
Whitley (the maſter, to whom it had been granted, by charter of the 14th June, 
12th Charles II.) by this charter of Charles II. 3 
Then they ſhew, that the new corporation claimed a right to this hoſpital, which 
they could only do under this charter of Charles IT. from whence they infer, that 
of neceſſity that muſt have been the charter which had been accepted by the cor- 
Poration. - 5 „% ĩ 
They read an entry of an order of aſſembly, holden 11th October, 1698, at which 
the deputy-recorder was preſent, whereby an enquiry after the lands granted to the 
hotpital of St. John Bepttfp was directed to be made by him, and he was ordered 
to receive the ſeal from lady Mainwaring. Tha. entry certainly is a recognition of 
the charter. It was by thts charter, that this hoſpital was granted, after the death 
of Roger Whitle/ ; and, therefore, the date of this order is material, which was 
fer tue old corporation was revived'; at which time, to be ſure, it would be con- 
ſiſiſtent, 
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ſiſtent, that they ſhould have renounced all connexion with the new corporation and 
their charter, ſuppoſing they (the old corporation) meant to inſiſt, that they were 
not bound by it. | | i | 
There is another order of aſſembly, upon the 19th Auguſt, 1703, whereby the 
recorder was directed to apply ta lady Mainwaring, for the ſeal of the hoſpital, and 
he was to be entruſted with the charter granting the hoſpital to the city I think 
the expreſſion there is extremely ambiguous, what charter it was which he was to 
be entruſted with, and, whether he was to keep it in his cuſtody conſtantly, or only 
to ſhew it to-lady Mainwaring, as his authority for demanding the ſeal, and every 
thing belonging to the hoſpital ; it is not at all unlikely, that it may be this charter 
of Charles II. becauſe, if he was to go to lady Mainwaring, to ſettle this buſineſs, 
he muſt carry ſome voucher with him; I don't know but that this charter, which 
ranted it to the corporation, upon Mr. Whitley's death, was a proper voucher : 
owever, that is for your conſideration. _ | _ N 
Some ſtreſs was laid upon the circumſtance of the hoſpital having à al. I can't 
ſay it ſtruck me as being in the leaſt material; for, moſt probably, this hoſpital 
came to the crown upon the diſſolution of the religious houſes, at which time, it is 
not at all unlikely, but that the maſter uſed this ſeal to his leaſes: The hoſpital was 
afterwards granted to Whitley, on the 14th June, 12th Charles II. aſd, by the 
charter of Charles IT. it found its way to the corporation eſtabliſhed by that charter : 
It would therefore follow of courſe, if the revenues of the hoſpital were granted to 
the corporation, that they would have a right to call for that ſeal, from the repre- 
ſentative of Mr. Whitley. | . 8 ö | 
Mr. Hall being examined upon this ſubject, fays, that the corporation are, at this 
moment, in poſſeiſion of theſe hoſpital lands; that the fines go into the general 
treaſury, ſubje& only to certain charitable oy 90k which theſe revenues 'are de- 
voted to. He ſays too, the corporation are indebted, upon ſecurity, to the amount 
of 1600l. and pay 200). a year, annuities. _ 
Phe object of this was, to ſhew the importance of preſerving this corporation, 
which is in danger by the queſtion now in agitation. £ 
Mr. Hall is eroſs-examined by the council for the plaintiff. He ſays, he has been 
twenty-three years in the town-clerk's office, but not as principal, till laſt year: He 
recollects but one inftance of the election of alderman being otherwiſe than as now- 
inſiſted upon by the defendant, which was in the time of queen Elizabeth, except 
ſuch inſtances as are afterwards laid before you by the plaintiff, during Mr, Whit- 
ley's mayoralty, and the two ſucceeding mayoralties ; he ſays, that before this char- 
ter of Charles II. there was a ſelect body, but he apprehends that it was differently 
compoſed, for that the ſheriffs peers were in the liſts of the aſſembly, and that the 
ſheriffs were not part of the 40 common-council-men, at that time; whereas now, 
they are part; he ſays, the ſheriffs were then choſen out of the common-council-men, 
and that this reduced them to thirty-eight, and, at the next meeting, they uſed to 
elect two more, fo that there were forty, excluſive of the ſheriffs. He ſays, he has 
no doubt of their having a common -ſeal before this charter. | . 
As to a queſtion put to him, whether the yeoman of the pentice has the Tame fees 
now as he uſed to have, he ſays, he does not know of any order to diſcontinue 2 


fees, though, in fact, ſome have heen diſcontinued, and he hath received other pay- 
ments: He ſuppoſes that the order direQing the aldermen named in the charter, w 
were not aldermen before, to give plate, and alſo the common-council-men, under 
the ſame circumſtances, to the like, was, becauſe the old ones had paid before, and 
_ were not willing to charge them twice. | ne 
e was aſked, ho v it happens there were no. proceedings to be found on the 3d 
year of James II. he ſays, there is a blank leaf for the proceedings; why they were 
not cntered, or what they were, he cannot ſay. 0 | 
He ſays, the portmote court, which, by the charter of Charles II. is directed to 
be before the mayor and recorder, is now holden conſtantly before the mayor alone; 
the mayor is aſſiſted by the recorder, but the records of the court, which 9 
who 
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who is the judge, ſtate it as a court held before the mayor only. He ſays, he never 
knew of any deputy-recorder in his time, till lately, when there was occaſion to 
appoint a deputy, and, at that time, he did all the buſineſs ; he ſays, there is no 
inſtance of a deputy-mayor. The crownmote court is holden before the mayor; the 
ſeſſions before the mayor, recorder, and juſtices: That the mayor and recorder are 


3, 


the quorum. 


On che election of a mayor, the courſe is, that the freemen return two aldermen ; 
that there Is no regard to their having ſerved the office of ſheriff within three years; 
that the mayor, recorder, and aldermen, chooſe one of thoſe two; and that the laſt 
election was made in that manner. As to the election of ſheriff, the courſe, he ſays, 
is, for the mayor to name the firſt ſherif, and the freemen to chooſe the other; and 
that all theſe elections were made in the common-hall. 

You obſerve, with reſpect ta both theſe elections, as he ſtates the uſage to be, they 
differ totally from the directions of the charter of Charles II, and they correſpond 
pretty exactly with the charter of Henry VII. og. 

He fays, that he remembers one conteſt for the election of ſheriff, by a poll, at 
which Mr. Amery (then a common-council-man) voted. He ſays, the ulage is, 
for the mayor to name the coroners— whereas the coroners are directed, by the 
charter of Charles II. to be choſen by the ſelect body. He ſays, the murengers are 
appointed by the mayor - whereas the charter of Charles II. directs, that they ſhall 
be elected by the mayor, and ſelect body. The mayor names the treaſurers, and the 
I-ave-lookers—who are alſo directed, by the {ame charter, to be elected by the ſelect 
body; they are all ſworn in before the mayor, and one juſtice at leaſt. The ſheriffs 
are always elected out of the common- council, but that the rotation was broke 
through, by one Mr. Corles; but he thinks he was a common- council man, though 
it was out of his turn to be elected. He ſays, the ſheriffs hold the pentice court on 
Tueſdays, Thurſdays, and Fridays, only; that freemen are always returned for 
juries, except in the ſingle inſtance of coroners' juries. 

He favs, there is a ſeparate ſeal for the hoſpital : He has heard of a- charter of 

liver Cromwell's, and another of James II. reſpecting the hoſpital lands, neither 
of which he has ſeen. I don't know what thoſe charters are. N 

He ſays, the title to freedom is, by birth or ſervitude. The obſervation upon 
which is, that the charter of Charles II. is granted to the citizens, by the title of 
inhabitants; yet no inhabitant ever claimed a right to the freedom, under that 
charter. 7 i i 

This is the whole of the evidence, with reſpect to this grand point, the acceptance 
of this charter, either in whole or in part. You ſee the ſubſtance of it is, that the 
charter was accepted, and meant to be acted under, and to be the rule of their con- 
duct. Undoubtedly, during the reign of Charles II. they did not ſeem to entertain 
any other idea, than to procure ſuch a charter as they (the perſons who were parties, 
to it) could get trom the governing power; they did procure it; they paid for it; 
they ſeemed extremely plzaſed witn it. By a circumſtance which came out on the 
part of the plaintiff, it appeared, there was a table erected over one of their build- 
ings, ſtating, that this was an excellent charter, and acceptable to the town; which 
afterwards, when the times turned, was pulled down; but, however, it demon- 
rated what the ſenſe of thoſe perſons, who took their offices under this charter, at 
that time was; and there cannot be a doubt but that this charter was accepted, as 
far as it could be, n He perſons that adted under it. The evidence certainly ſhews, 
that the old corporstion, after it had got rid of all thoſe people who were impoſcd 
upon the city by the new charter, did take ſome of the benefits which were granted 
by the new charter : that corporation, particularly the hoſpital lands; and it docs 
appear, that the election of aldermen did continue to be (with a ſmall variation as 
to part of the time) conducted in the manner directed by that charter. On the 
other hand, to be ſure; it appears, by the croſs-examination of Mr, Hall, and alſo 


by ſome of the written evidence in the cauſe, even on the part of the defcndant, 


that as to a vaſt many points indeed, as to the bulk of this charter, that they did 
| | | nct 
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were elected in a mode intirely different. It alſo appears, that the coupts- of the 
| . except 


in a very few inſtances, during ehe ſhort period which I have mentioned. 


cloſed on the part of the defendant. . | 
On the part of the plaintiff, they have laid a pretty ſtrong foundation to object to 
| this charter, for having been accepted in the whole, from what they have brought 
out by the croſs examination of the officer of the corporation, by which they have 
ſhewn, that, in a multitude of inſtances, it was ſo far from being accepted, that 
they had always acted in diametrical oppoſition to it; and ir is certainly b. and in 
truth it ſeems confeſſed on the part of the defendant, that now, by ſome means or 
other, the operation of this charter is reduced · to the ſimple point of the election to 
the offices of aldermen and common- council men. As to all the reſt, either 
not having been accepted, or as they ſay (tho' it was accepted) by the effect of 2 
ſubſequent charter, it is conſined to the election of aldermen and common council 
On the part of the plaintiff, they go farther, and ſtate to you, in general, that 
from the time this old corporation was reſtored (tho? there was a continual warfare 
in the place, down almoſt to the preſent time, and tho there has been great anxiety 
on one fide, to introduce a popular election, and on the other, to confine the elec- 
tion to the ſelect body of aldermen and common-council) yet there ſeemed to be 
no idea on either fide, that it was poſſible to maintain the right of the ſelect body 
under this charter, but that they reſorted to other expedients, in order to do it. 
They Rate, that ſoon after the revolution, when Col. Whitley became mayor, he 
had influence enough to prevail on the magiſtrates to let in a popular election of al- 
dertnen and common- council- men in future, and there was a great ſtruggle upon 
the occaſion ; proteſts, applications (by way of petition) to the privy council, man- 


* 


damuſes, in ſhort a perpetual ſrene of conteſt and confuſion, for a great number of 


years, but more particularly during the firſt ten or twelve years after the revolu- 
tion, and they ſay, notwithſtanding many points were then inſiſted upon, yet that 
this charter ſeemed to have been by common conſent thrown out of doors, as a ſort 
of thing which nobody thought was to be heard of after the old corporation had 
been reſtored.—I cannot but ſay, that, as far as the fact goes, they have gone 4 


great way towards making out that caſe. "Nr" 
I will-now ſtate the evidence to you in the order in which they produced it. 
They firſt of all called a witneſs to a ſmall point in the cauſe, to endeavour to 
ſhew that the charter could have no operation for want of enrolment :=1- have 
n ' e | 7 : . 1 + ſtated 
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Rated to you what I think upon that point, therefore I need not repeat the evidence 
with reſpect to it. | + 


They then produced a charter of Henry VII. which gives a very large power to 
this corporation, particularly providing for the election of aldermen, and common- 
eouncil-men, of mayor, and of ſheriffs; and it is followed by a charter of Queen 
Elizabeth, ſupplying a defect in that charter of Henry VII. which had not pro- 
vided for the caſe of a mayor or ſheriffs dying in their year of office, which occa- 
ſtoned a difficulty, as you will ſee by the evidence, preſently.  ' © © 

After this charter. of Henry VII. they produced a-paper from the books of the 
corporation, importing to be a liſt (in the 7th of Henry VIII.) of twenty-four al- 
dermen, and a great many other ofticers. The material point of it is, that they 
were ſtated therein, to be aldermen, who had been choſen to continue in office 
from a particular day, to a particular day for one whole year. That charter directed 
that the aldermen and other officers ſhould be choſen yearly, and therefore agreeably _ 
to that charter, this entry imports, that at. that time the election was in truth an 
annual eleQion. . . <8 Snot | 

They then ſtated a proceeding in quo warranto in the year 1733. The ſuit was 
inſtituted againſt the then mayor, ten aldermen, and eighteen common-council-men, 
and it was to call upon them to ſhew by what authority they exerciſed the franchiſe 
of nominating ard electing aldermen excluſive of the freemen of the city. To this 
information they put in a plea, ſtating the charter of Henry V.II.—a power of mak- 
ing bye-Jaws contained therein; and a bye - lw of the 2oth April, 10th Henry VIII. 

(then not extant in writing) confiffing the election to the mayor, aldermen and 
common-councii, and they juſtify the exerciſe! of that franchiſe, by virtue of that 
bye-law. — There was an iſſue upon it, and it was found: in fayour of the bye-law, 
and there the queſtion ended. e FF . 
The obſervation upon it, as applied to this-caſe, is this; that whatever right or 
title the corporation may now claim, to an election by the ſele& body, yet that it 


eannot be under the charter of Charles II, as contended by the defendant ; for had 


that charter been underſtood to be the right under which they could claim, it is not 
to be believed that in the year 1733, when this corporation were expreſsly called 


upon, to account for their claiming ſuch a franchiſe, they ſhould leave the charter | 


of Charles IId (comparatively of a modern date) then before their eyes, which 7s 
expreſily to the point, and that they ſhould reſort to the charter of Henry VIIth, and 
then be obliged to ſeek for an ritten bye-/aw, in order to give a ſanction to this 


kind of election, by no means warranted by the letter of that charter, and which, 


without a bye- law, they could not have eſtabliſhed, conſidering that charter of 
Charles IId to be entirely out of the caſe. To be ſure it is a pretty fair obſervation 
upon this proceeding, that it could hardly be ſuppoſed to be the ſenſe of any body 
acquainted with this corporation in the year 1733, that they could ſupport themſelves 
under this charter of Charles 11d. It does to be {ure ſeem, as if that was conſidered 
as a thing totally out of doors, after this reſtoring charter of James IId. 
Tphen is produced what: they call a bye-law, dated 6 October, 25 Henry VIlith, 
wherein it is complained, that che mayor alone had taken upon himſelf to appoint 
the common council men; there onght to be 40 it res ſaid, and that when any of 
thoſe 40 died, there ought to be another elected by the mayor and his brethren ; 
and that the mayor took upon himſelf ti appoint, by which means very improper 
people got in, and therefore they enact, that in future, they ſhall be choſen by the 


mapor, aldermen, and the reſt af the common-council; out of ſuch wiſe, diſcreet 


and able commoners, as by them ſhall ſeem meet and convenient. 
This ſeemed to have been a diſpute among the members of this ſelect body, to 
which the freemen certainly were no parties ; and to be ſuxe, this bye - law, made 
by the ſelect body in this way, could: hardly be anfiſted upon, as that which could 
give a ſanction to this mode of election for the future, por does it go tothe material 
point, with reſpect to their being common- ccuncil- men for life, It only went to 
the mode of election, and therefore that bye- law docs not ſeem to have ever _ 
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inſiſted upon, in terms, as that which could ſupport this claim. Indeed, if it had, 
no uſe could be made of it for the defendant in this cauſe, becauſe he has put his 
title upon quite another ground. 


Then they produced another bye-law, made at an aſſembly upon the 30th of 


May, 1567 ; when it was ordered, that in future the aldermen ſhould be holden 
to be choſen for life; that on reſignation, or a vacancy, the mayor, aldermen, and 
common-council-men, ſhould chooſe- another: and it was allo ordered, that the 
mayor and recorder were, on the election day, to rehearſe the names of the alder- 
men to the commonalty, that they might Ele&t two out of them to be put in nomi- 
nation for mayor. Mr. Hall Rated, that there is ſomething of that ſort now prac- 
tiſed ; that the recorder reports to the body at large, what has been done at three 
previous meetings, and that after he has mae that report, then the commonalty at 
large chooſe two, and out of thoſe two the ſelect body chooſe one. 

The next piece of evidence was an exemplification of a decree of the Star 
Chamber, of the '4th of June, 38th Henry VIII. 1547 ; and it ſeems this decree 
proceeded upon a diificulty which the corporation were got into, for want of a pro- 
viſion for the election of mayors and other principal officers, in the event of their 
dying before the charter day ; and therefore the decree recites the letters 'patent of 
Henry VII. as the ground of the conftirution of Cheſter, the day of the election of 
a mayor being on Friday next after the feaſt of St. Dennis, and the particular man- 
ner is ſtated, and, in truth, it is clearly borrowed from the charter of Henry VII; 
then it ſtates, that by the death of one Holcrofte, rhe office of mayor became void, 
before the charter day, and that great inconveniencies might follow for want of 
ſacceſſor : it therefore ordains, that the citizens and commonalty ſhould, on the 11th 


of June then next, repair to the common-hall, and there name two citizens of the 


twenty-four aldermen, of whom the aldermen and ſheriffs were to chooſe one to be 
mayor; and in the caſe of an equality of votes, the elder alderman's vote to be 
taken for two; the elder alderman is to admit and ſwear ſuch new mayor, and he 
was to continue in office till the enſuing eharter day. This recogniſes the charter 
of Henry VII. and the charter of queen Elizabeth alſo recogniſes it, and provides 
a regular and an eſtabliſhed conſtitution, which would reach the particular caſe of a 


vacancy during the year. 


It appears, in point of fact, that there was an election in conſequence of that de- 
cree, and one Mr. Walley was choſen; and there is a memorandum in the book, 


which ſeems to me to have a faint alluſion to this decree, and that the election was 


had under the. authority of it. Whether the decree was a lawful one and obliga- 
tory, or no, is nothing to the purpoſe : it ſerves to ſhew us what the ſenſe. of the 
corporation was (namely) that they looked to the charter of Henry VIL as to that 
which was to direct them in the manner of their electing; and it was that which 


created the difficulty they were then under; and it ſeems that there was a quiet 


election had under it, till there could be a more effectual proviſion by charter. 
Upon the 2d of July, 16th Elizabeth, there was an aſſembly (which we at firſt 


| took to have been a general aſſembly of the body at large) directing a proviſion to 
be made for reimburſing the mayor the expence of obtaining the charter of queen 


Elizabeth. You recolle& there is an iflue upon the queſtion; whether theſe char- 


ters are in force or not? and to be ſure it was neceſſary they ſhould be accepted, in 


order to be in force; and theſe are circumſtances which go materially to both, — 
that they were accepted, — 5 were underſtood, for a time at leaſt, to be in force. 
Upon the igth of July, | 

death, under that charter of Elizabeth, ont of the forty common-council-men ; and 
there is reaſon to believe, that was a popular election by the body at large. 


Opon the gth of May, 1701, there was an election of a mayor, ir the ſame 
— ſituation, by a popular election. | t f 


Upon we th 2f November, 1702, there was an election of a mayor, in the ſame 
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1630, there was an election of a ſheriff, occaſioned . by. 
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e 23d of September, 1720, there was an election of a theriff, but that 
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for not above four or five burgeſſes were preſent ; and yet Mr. Hall ſeems to admit 
the election of ſheriffs, to be made by the body at large. b 

Upon the 22d of April, 1743, there was an election alſo of a ſheriff, upon death, 
by a very ſmall number. ; 

Mr. Thomas Fluitt was called for the purpoſe of ſtating to you, that he had ex- 
amined the freemen's books, of this corporation, from the year 1663 to 1683, a 
period of twenty years, in order to ſhew how many freemen had been admitted in 
that time; and he, and another witneſs examined with him, counted the number to 
be 913. | 

They then call Mr. Wm. Wylde, in order to ſhew you how many of theſe free- 
men accepted the offer made by the charter of Charles II. to come in under the new 
charter. The method of doing it, is by ſhewing how many in the year 1684, 5, 

6, 7, and 8, were ſworn, as they {ſuppoſe re-iworn. AL 

In the year 1684, there was one; in 1685, there were none {worn ; in 1686, 
two; in 1687, eleven; in r688, ſeven. 5 

There is ſome puzzle about it—whether that mark of their being ſworn, applies 
to the circumſtance of old freemen coming in as freemen under this charter; or 
whether it applies to the circumitance of freemen being {worn into other offices. 
Ihe proſecutor's council obſerve, that with regard to one in particular (Sir Thomas 
Groivenor) who is marked as being fo ſworn, that he could not be re-ſworn in any 
other way then as coming in as a freeman, he having been mayor before that time. 

There was a difficulty in this part of the caſe, upon the effect of the charter of 
Charles II. as to the re- admiſſion of theſe freemen—whether they were to come in 
without being re-ſworn. „ L hg 

The charter directs, that all new freemen ſhall take certain oaths upon their ad- 
miſſion; and then ſays as to old freemen, upon reaſonable requiſition, they may be, 
and ſhall be, admitted; but whether they are to be re-ſworn or no, is extremely 
doubtful on the words of the charter ; and if it had appeared, that they had been 
re- worn, that would have been an evidence of it; but this may be collected from 
the examining of the rolls, that there were no great number of thera, who did 
come in. 

Mr. Dealtry is called, and produces an order of the privy council, of the 12th _ 
of Auguſt, 1688, for the amotion of thoſe perſons who were put into office under 
the charter of Charles II. 8 | 

Mr. Litchfield (a clerk in the privy council office) ſays, he concludes from the 
entry in the council book, that this order went out becauſe there is no vacat entered 
againſt it in the book, as is uſual where any thing has happened to prevent an order 
taking effect. 

To be ſure, that is very looſe evidence indeed, as to the order having been put in 
force ; the practice of entering a vacat, probably depending upon the vigilance of 
the officer. The defendant inſiſts, that does not ſhew what became of this order of 
council; and indeed the officer ſeemed to intimate, that the practice of entering 
vacat, was only where the order was at the ſuit of private perſons. Moſt probably 
this order of amotion was one of thoſe miſerable political ſtrokes, which drew upon 
that unfortunate prince, the conſequences which followed; this was in Auguſt, 1688, 
before, as I ſuppoſe, his fears were alarmed ; for it was in October following, that 
he began to be in a hurry about theſe corporations, and to take meaſures for reſtoring 
them. This amotion, therefore, does not ſeem to me to be with a view of reſtoring 
them afterwards, but rather as a puniſhment; tor it profeſſes to amove all thoſe per- 
ſons, who had been put in before. As to the circumſtance of the vacat, I don't lay 

any ſtreſs at all upon it. | | 4 : | 
The next piece of evidence was, an act of aſſembly, of gth January, 1688-9 
{you ſee, in October, 1688, the charter of pardon, and of. reſtoration,, was given 
to this corporation) whereby it appears, that Street, who was the mayor reſtored, 
was at the head of the corporation, as mayor; and there are in this entry, a great 
number of the old corporators, who had been turned out, and who were reſtored, 
| | | _ undoubtedly, 


2 
2 


S 2 — 1 e 2 3 n e — A* 8 
. , . 2 Rn —. 8 a 2 * * 
. . - 2 r 


F 2 rn > hg 
1 4 2 * * 1 CA =. * 1 . 
* * 3 « 3 


Trial.] , SUM MEN & UF a 


| undoubtedly, in conſequence of this charter of James the ſecond ; and they were 
then certainly in poſſeſſion again of their old corporate rights. | | 


Upon the 9th of February, 1688-9, another aſſembly appears to be holden before 
Street, the mayor. | 3 

Mr. Litchfield then produced, from the council,- office, a paper read beſore the 
privy- council. It is a petition to the queen, from ſeveral perſons (citizens and com- 
mon- council- men of Cheſter) ſtating the conſtitution of the corporation, and that 
the ſelect body have a right of electing the aldermen and common- council; that 
they (the petitioners) having been duly elected, had been diſplaced by king James, 


and reſtored upon the revolution: And then they complain of a ſubſequent dil- 


placing, and of the election of common-council-men not being made in the way 
in which it had been accuſtomed to be, made; that the votes of the greater 
part of the aldermen and common-council, were refuſed to be taken: And therefore 
they pray for redreſs. The truth of their complaint is certified by Sir Thomas 
Groſvenor, and ſeveral other aldermen. It does not appear that any thing was done 
upon that ; but there does appear that which explains this proceeding ; for in the 
{ame year (1693) there was an act of afſembly, in which the -proceedings had at 
the portmote court, before a gentleman who makes a diſtinguiſhed figure in this part 
of the hiſtory of this city (a Mr. Roger Whitley, the mayor) are recorded. From 
thence it ſeems, that Sir John Mainwaring and Mr. Booth preſented a petition, in 
the name of themſelves and a vaſt number of freemen, praying to be admitted to 
the benefit of their charter, in chooſing their common-council, according to the. 


privileges thereby granted them. 'The freemen ſtate, in this petition, that by their 


charter from Henry VII. they had power to chooſe their common-council- men 
yearly, and that there is nothing in that or any other charter, to deprive them of 
that privilege ; that having been kept ignorant of their right, for a long time, the 


| uſage had been otherwiſe, but that it then was proper, far reaſons which they ſtate, 


to correct that uſage ; they deſire to be admitted, therefore, to reſume thoſe rights 


to chooſe common-council-men. A proteſt was delivered by alderman Wilcocke, 


ſigned by himſelf and ſeventy-ſeven other citizens, in which they juſtify the old 
practice, and ſuppoſe it to have been what had exiſted for ages pelt. | 

Upon the 5th of June, in that year, an aſſembly was holden in the inner-pentice,, 
before the mayor and aldermen only ; when this petition and proteſt were taken 
into conſideration : And then the mayor, by the advice of his brethren, thought fit 
to conform to the election of the common-council, according to the charter; and, 
without particularly explaining in this order how that was to be, they, upon the 12th 
of June, 1693, appoint the election to be upon Thurſday the 15th of June follow- 
ing, with two diflentient voices only; and order a notice to be given to the citizens. 
at large, that there would be a general aſſembly held for the election of thoſe officers. 
This general aſſembly appears to have been held upon the 15th of June, before the. 
then mayor and commonalty, when two aldermen were likewiſe choſen, in the room 
of two deceaſed ; and there was a proteſt at this time, by twenty-ſix of the old 
aſſembly. = 


. Upon the 23d of June, 1693, the perſons elected at this popular aſſembly, were 


all ſworn. 

Then they produced the proceedings on a mandamus to reſtore ſeveral perſons to 
the office of common-council-men, to which they had been elected, according, as 
they (aid, to the cuſtom of the city. There was a return, by the mayor and citizens, 
of an clection having been had under the charter of Henry VII. by the mayor and 
commonalty ; and it ſeems as if that return had ſucceeded, for there were no farther 


proceedings upon It. | 


Upon the 2d of January, 1693-4, that return was produced by the mayor, at an 
aſſembly of the mayor, aldermen, and common-council, in the inner- pentice, ready 
engroſled, and they directed the common-ſeal to be put to it, Which was done 
immediately. | | 

S 2 There 


— SUMMING UE [Firſt 


There were on the 15th of June, and 25th of September, 1694; and on the 
15th of June, and the gik of September, 1695, popular elections of aldermen and 


* . . * . . — . 5 
- comman-council, during alp which time, Whitey continued mayor. 


Upon the 12th of June, 1090 (Whitley trill continuing mayor) there was an 
order in the nature of a bye law, appointing the 15th of June for che annual election 
of common-council, except when it happened on a Sunday. and then ut was to be 
on the day following, | os 

Upan the gth of October, 1690, two aldermen were choſen by a popular election 
on account of vacancies by the aldermen not ſigning the affociation, | 

Upon the 15th of October, 1095, there was a ſtring of propoſals for regulating 
the election of aldermen and common- council, in the form of a popular election. 

They then produced from the privy-council office, the petition of Roger Whitley 
(who had terved the office of mayor ir four years before) wherein he ſtates, that hav- 
Ing reſtored, as he apprehended, the conſtitution of the city by this popular election, 
In the room of the election by the ſel:ct body, he complains, that though the 15th 
of Tune had been appointed by a bye-law- for the purpoſe of proceeding to the 
election of thete officers (no day being fixed in the charter) Bennett, his ſucceſſor 
held no election; he complains of Bennett, for that, amongſt other things, Bennett 
puts in his anſwer to this petition, in which he ſtates the charter of Henry VII. 
and that there was a received conſtruction of this charter, whether grounded upon an 
antient bye A he did not know, by which the common-council-men were under- 


ſtood to be elected, upon vacancies, for life; he excuſes his not holding the election 
upon the 15th of June, which was the great grievance complained of, and ſays, that 


in fact he did appoint the 23d of July, and upon that day made the election in a 
quiet manner; and, therefore, he ſuppoſes there was no foundation for the com- 
plaint againſt him. * 

One cannot help obſerving, that the adviſers of Peter Bennett, who put in this 
anſwer, muſt have been a good deal at a loſs when they were ſtating it; and it could 
Not be at that time their idea, that they could defend themſelves under the charter 
of Charles II. for, they ftate, that it was a received conſtruction upon their charters 
in general (whether grounded upon an antient bye-law, or no, he could not tell) 
that the common- council were to be elected for life That, to be ſure, is not the 


language of a man who underftocd he had a clear charter right, under which ſuch 


election was to be ſupported—Certatnly, therefore, it inclines one to think, that as 
Joon as the corporation was reſtored, they did confider this charter of Charles IT. as 
pretty much out of the caſe ; for ſo ſoon after as the year 1697, if they had under- 
Mood it to have been accepted and ated under, they would hardly have talked in that 
ambiguous manner : It certainly looks as if they were in the dark on what ground 


to put this election by the ſelect body, and that they did not think they could reſort 


to that charter. 

Upon the 23d July, 1697, there was an aſſembly, at which the popular election, 
ſtated by this gentleman's anſwer, was had. In the mayoralty of William Allen, 
there is a new ſcene diſcloſed ; during which, they make an order, at a general 
aſſembly holden the 23d of July, 1698, reciting, that there had been an election of 
aldermen and common-council, by the ſcle& body, till the year 1693, when there 
were attempts made to change it, and to convert it into an annual election of com- 
mon council, and to elect the aldermen alſo in a new manner; and they then agreed, 
tat thoſe common-counci]-men who had been choſen for life before 1693, and 
who were then removed, ſhou!d he reftored ; and they agreed to Chooſe other 
common-council-men for life, to make up the proper number: They confirm the 
election of the aldermen and common-council ; and they determine that they ſhall 
have the whole authority which they theretofore poſſeſſed. | 

Now whether this order of aſſembly may 'at ſome future time, be conttrued into 
an act, which can ſupport this election in the ſele& body, is one thing—it may or 
may not- it is not neceſſary for me to ſay anv thing upon it at preſent ; but it cannot 
e applicable to ſupport the preſent defence in the manner, in which it is now a 

| | : ſiſte 
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ſiſted upon; and it is an additional circumſtance againſt that defence, as it ſnews— 
that even at that time, when they were conſidering the ſubje&, and when they 
were agreeing that what was done in 1693, was an innovation upon the old right; 
yet they did not put it upon the charter of Charles II. nor take the leaſt notice of it. 

The next evidence is an entry in the mayoralty of the ſame diſtinguiſhed gentle- 


man (Mr. Whitley) containing an order to take down a table, which hung up in 


the pentice, Rating, that the new charter was an excellent one, and acceptable to 


the town. ; 
If this evidence ſtood fingly, I ſhould not have laid a great deal of ſtreſs upon it; 


becauſe it plainly appears there were at that time great heats in this city; Mr. 


Whitley having got poſſeſſion of it in a wonderful way, for four or five years toge- 
ther; and it might have been a party meaſure, though at the time this table was put 
up it might expreſs their ſenſe of that charter; but the truth is, that it is but one 


among a great number of other circumitances, all tending to the ſame point not 


acknowledging the exiſtence, or any effect of this charter, from the time that the 

old corporation was firit reitored. | : 
Then they read an entry of the 6th of June, 1690, when there was a ſum of 

money ordered to be paid to Sir William Williams, towards detraying the expences 


of the engroſſment of King James's charter. | 


That was to ſhew that King James's charter was accepted by this corporation— 
There is no doubt about that, for the reaſons I ftated before? a > 1 

They then produced the return of members for the city, in the year 1690, which 
appeared to be ſigned by the old freemen — That ſtanding alone would not be of 
much conſequence, for people often claim to vote at elections for members, who 
are not entitled. It ſtands upon a different ground often, and therefore thoſe 
freemen, if they had been regularly excluded by the judgment of ouſter, from all 
rights of the corporation, might till be the only perſons who could vote. I don't 
know, that by deſtroying the corporation, the repreſentation of the city would be 
deſtroyed ; therefore this piece of evidence does not ſeem to weigh much upon the 
ſubject. . | 

They then call Mr. Hall, in order to ſhew that the charter of reſtoration, by 
King James, was found among the city muniments—ftill farther to ſhew, that that 
charter was accepted. | | | 

They then read an entry of the gth of Feb. 1688, which contains a liſt of the 
common-council, who were reſtored, and who acted immediately after their reſto. 
ration at this aſſembly. There were ſome vacancies, which they proceeded to fill 
up at that aſſembly. 

They then called Mr. Benjamin Handley, to prove he had been preſent at the 
election of mayors, by the citizens at large. In truth there was no queſtion about 
that. : | 

Mr. Wm. Hamilton was called to prove, that there was a conteſt for the election 
of ſheriff; and that Mr. Amery, the defendant, voted at that election. | 

J don't think much turns upon that, if he had even voted on the popular fide ; 
for in all theſe borough diſputes people embark on different ſides, and engage with 
a great deal of warmth ; very little depends upon what they do. 

You will be now to ſettle the true queſtion of right, between the parties; and T 
again repeat, that I ſhould have been glad to have found, there having been ſo long 
an ulage (the origin of which the ſelect body themſelves don't ſeem to be well ſatis- 
ficd of) I ſhould have been extremely well pleaſed, if I could have found a good 
ground, upon which this defendant could have ſupported himſelf, becauſe where 
there have been long uſages, it is fit, if poſſible, that they ſhould be ſupported, for 


the fake of peace and quiet that men's titles ſhould be at reſt ; but however, when 


they are canvaſſed, and ſpecific ground ſtated, upon which they are to be ſupported, 
that ground muſt be made out ſatisfactorily. | | 


Now the ſubſtance of the caſe, upon which the defendant Is to reſt here, is, that 
this charter of Charles II. was accepted by the old corporation, and acted upon by 


that 
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that old corporation, at leaſt up to the extent of this election, and that therefore that 
is now to be the rule of their conduct. | 

Mr. Bearcreft. I beg your lordſhip's pardon—I apprehend the iſſue to be, the 
acceptance by the citixeas and inhabitants. _ e 

Court. I have ſtated my ſenſe of that to the jury; if I am wrong, it is now too 
late to be corrected, for 1 have made up my mind upon it. I certainly underſtand 
citizens and iababitants there, to mean the old corporation, — the perſons reſtored by the : 
charter of James II.— I take that to be the true queſtion ; and if you ſhould find, 
on a full and fair conſideration of it, that this charter of Charles II. was never ated 
upon, and conſidered as the rule for the conduct of this corporation after they were 
reſtored, in this point, namely, the elect on of aldermen (for beyond that there is 
no call to carry it) if that ſhall be your opinion, I ſhall certainly recommend to 
you to find a verdict upon the firſt iſſue, in favour of the defendant ; upon the ſe- 
cond iſſue, in favour of the defendant ; upon the 4th, 6th, 7th, and 8th iflues, in 
favour of the defendant. | 

In that caſe, you will find a verdict upon the 3d, 5th, and gth iſſues, in favour 
of the plaintiff ; becauſe I cannot conceive, that this charter can be underſtood to be 
accepted in all its parts. 

With reſpect to the 10th iſſue, upon the notification of the order of council, I 
ſhould rather think, that the beſt thing you can do is, to let that follow the fate of 
the other; if you find your verdict in favour of the charter of Charles II. that then 
you ſhould find a verdict, that it was not ſufficiently ſignified ; on the contrary, 
if you find your verdi& againſt the charter of Charles II. then you will find, that 
it was properly ſignified ; in order to exclude any farther queſtion upon it. 

With reſpect to the 11th, it is clear, that the charter of James II. was accepted; 
that iſſue you will find, therefore, with the plaintiff, And with reſpec to the 1 2th, 
if you find againſt the charter of Charles II. you will find that alſo for the plaintiff. 

Gentlemen, you will be ſo good to figntfy to me, what your opinion is, with 
reſpect to the acceptance of the charter of Charles II. and then the officer ſhall take 
down your verdict upon the other iſſues, conformably to that leading idea. 


The jury withdrew about twenty minutes. When they returned into court, the foreman 
ſaid, — My lord, we find the charter of Charles II. to be bad.” 1 


Verdict for the proſecutor, on the zd, 5th, 9th, roth, Iith, and 12th ified mis 
Verdict ſor the defendant, on the remainder, 1ſt, 2d, 4th, 6th, 7th, and 8th. 


N. B. The like verdi& was entered, by conſent, in the cauſe of the king againſt 
Mr, John Monk. | : 
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Before Mr. Juſtice Aſhurſt and Mr. Juſtice Buller, Lord Mansfield and Mr. Juſtice 
f e Willes being abſent through indiſpoſition. 


R. LevycesTex ſtated the different iſſues. | 1 
| Mr. Juſtice BuLLERz. No iſſue is taken upon the acceptance of that charter 
of Henry VII. | 3 

Mr. LETCEST ER. No! only that the charter of Henry VII. is not in force. Upon 
theſe twelve iſſues the cauſe went down to be tried. Upon the trial (the judgment 
of ouſter being ſtated and admitted on the pleadings) it was our buſineſs to make 
out the third and ninth iſſues, That the letters patent of Charles II. had been in 
fact accepted.” I will not now enter upon the particulars of the evidence produced 
for that purpoſe ; becauſe the learned judge, who tried the cauſe, repeatedly told 
the jury, and expreſſed it as his clear opinion, and no doubt will fate it in his 
report, that there was complete, ſatisfactory, and ample evidence of the acceptance 
of the letters patent of Charles II. for at leaſt three years ſubſequent to the grant- 
ing of them. Then your lordſhip ſees we ftood upon this ground: We ſaid, that, 
by the judgment of ouſter given againſt the whole corporation, the corporation 
was utterly diſſolved; that the letters patent of Charles II. granted a new corpora- 
tion; that theſe letters patent having been accepted, (ſuppoſing we were now con- 
fidering this at the end of the three years) no poſſible doubt could be entertained 
but that the defendant had been properly elected an alderman, and ſubſtantiated his 
plea ; becauſe theſe letters patent, ſo accepted, directed the election of an alder- 
man to be made in the manner in which the defendant was in fact elected. It, 
therefore, was incumbent on the proſecutor to get rid of that caſe, which he at- 
tempted to do by the charter of James II. Now the court have ſeen what the 
charter of James II. is by the pleadings I have juſt ſtated : The charter of James 
was never acted under (therefore we ſay it was never accepted) as to the election of 
aldermen. I believe it appeared that for a year or two after the charter of James 
had been granted, the election of aldermen continued in the ſame manner as 
directed by the charter of Charles II. After the granting the letters patent of 
James II. during the mayoralty of a perſon of the name of Whitley, Which con- 
tinued four years, the elections certainly were had according to the charter of 
Henry VII. that is, the aldermen were elected by the citizens at large. I think 
there was an interval of two years after granting the charter of James II. before 
the elections were changed and proceeded upon according to the charter of Henry 


Mr. Juſtice BuLLER. What was done in thoſe two years? | 
Mr. LeycesTER, The aldermen were elected according to the charter of Charles 
II. During the mayoralty of this Whitley, which continued four years, the alder- 
men were elected by the citizens at large; but ſuch confuſion and irregularity pre- 
vailed in all the tranſactions of the corporation, that Mr. Baron Eyre ſaid, in his 
opinion, very little attention was to be paid to any thing that was done during that 
period of confuſion (a). Admitting, therefore, that the charter of James II. was 
acted under, in a great number of particulars, after that period, yet, with reſpect 
to the election of aldermen, I think we are authorized to ſay, it never was accepted 
at all. We therefore contended, that as this was, at the time of the charter of 
James II. a ſubſiſting corporation, that charter might be partially accepted, under 
the authority of a caſe in Burrow's reports, 1647, the king againſt the vice chan- 
Cellor of Cambridge, where it was held, that though a new corporation muſt accept 
in teto or not at all, yet that an exiſting corporation, to whom a charter is given, 


might 
- (@) See p. 133. | | , 
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might accept it partially if they thought fit ; therefore we contended, that as to the 
election of aldermen, the charter of James II. never was accepted, and the elec- 
tions having gone from that time to the preſent under the charter of Charles II. the 
election of this gentleman, under that charter, was regular and legal. Upon this 
ground ve thought that we ſtood perfectly clear. When the learned judge, who 
tried the cauſe, came to ſum up the evidence to the jury, he firſt of all told them 
his opinion in rather a more doubtful manner; but afterwards, upon their putting 
a queſtion to him, he expreſsly and decidedly told the jury, that in his opinion the 
judgment of ouſter did not diffolve the corporation, and that if it did, the charter 
of James II. reſtored them; that it totally did away the effect of the judgment, 
and not only {o, but totally vacated the intervening charter, and that the perſons 
acting under that intervening charter would be conſidered merely as interlopers, 
and that all that tranſaction was to be put totally out of the queſtion. 25 

I conceive that the learned judge, in theſe directions, was miſtaken, and that 
therefore the court will grant us a new trial. 2 

I think it is clear, that the corporation was diflolyed by the judgment of ouſter. 
The court will obſerve, it is not a judgment of ouſter againſt any particular part 
of the corporation, but a judgment againſt the whole corporation, by the name of 
the mayor and citizens. The franchiſes and privileges are ſeized into the king's 
hands; and the judgment expreſsly ſtated upon the record is, that the mayor and 
citizens ſhall all be removed from their franchiſes ; therefore it is a complete judg- 
ment of ouſter entered upon record, and was ſubiiſting in full force againſt the cor- 
poration. I conceive it to be juſt the {ame thing as it every individual member of 
the corporation had died: that, no doubt, would have been a diſſolution of the 
corporation: they all died in their politic capacity, and therefore it ſeems to me 
preciſely the ſame thing. In the caſe of the mayor of Colcheſter, the king againſt 
Seaber, Burrow, 1866, where there was a judgment of ouſter againſt the mayor 
and aldermen, yet {till ſome parts of the body were remaining; and Lord Mans- 
field ſays, where the judgment is againſt the corporation itſelf, the caſe would be 
of a different conſideration. | 

Ir. Juſtice WiLworT ſays, there is a difference between a judgment againſt the 

corporation itſelf, and a judgment of ouſter againſt individuals. Mr. Juſtice 
Yates made the {ame diſtinction; that a corporation would not be diflolved. by a 
judgment againſt individuals. If that be ſo, and the corporation was ditlolved, I 
- apprehend it follows, that the charter of James II. would not reftore them; there 
was no body who could accept of a pardon ; there was no body exiſting to whom 
that pardon and releaſe could poſſibly attach; they were all gone. A charter may 
perhaps give motion to a body, which from the loſs of magiſtrates cannot put itſelf 
into motion ; but a charter of pardon, I conceive, cannot reanimate a body dead and 
gone. That was the caſe in this mitance ; therefore, I conceive, the charter would 
not have that operation. It is very well known, that in the caſe of the judgment 
againſt the corporation of the city of London, that was revived by act of Parlia- 
ment; and I don't find any caſe in which a charter of pardon has been held to 
reſtore a corporation which was actually diſſolved. If it cannot reſtore the old 
corporation, which was then diſſolved, it ſeems to me that the charter can, at beſt, 
operate only as the granting of a new charter. Then your lordſhip ſees, the cate 
will ſtand chus— That there was a corporation created by the charter of Charles II. 
which directed aldermen to be elected by a ſelect body; then a ſubſequent charter 
of James II. which, fuppoſing it accepted, ſays, the aldermen ſhall be elected by 
the citizens at large—it never was accepted, therefore our caſe will ſtand upon the 
ground we originally put it upon, that this gentleman was properly elected under 
the charter of Charles II. which charter, as to the election of aldermen, has never 
been cancelled or changed in any reſpect whatever. - Eo rnold 

But ſuppoſing the learned judge would have been right in theſe directions, that 
by the pardgn, not only the diſſolved corporation was reſtored, but likewiſe that the 


intervening charter, the acts under it, and all the acceptance of it, are to be con- 
7 ſidered 
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fidered as if it had never been accepted in point of ſact; it never can be conſidered 
that that which actually happened can be totally nullified and made as if it never 
exiſted, and yet it could only be upon that ſuppoſition, and upon theſe directions 
of the learned judge who tried the eauſe, that the verdi& could be found upon the 
third and ninth iſſues, which was expreſsly, that the charter of Charles II. was not 
accepted. It was accepted in point of fact for three years, and therefore whatever 
may be the opinion of the court, with reſpect to the diſſolution of the corporation, 
by the judgment of ouſter, and the ſubſequent reſtoration of it by the charter of 
James II. that iſſue, whether the charter of Charles II. was accepted, I ſay that fact 
. being eſtabliſhed with us, clearly ought to have been found for the defendant.. Sup- 
poſing this charter of James II. was to take effect, and had been accepted in toto, 
perhaps this point may ſtill remain—the charter of James II. reſtores them to all 
thoſe franchiſes, which in fact they had at the time of the judgment of ouſter ; now 
at the time of the judgment of ouſter, with reſpe& to the election of aldermen, the 
invariable practice had been ever fince the :1me of Henry VIII. to ele& aldermen 
by the ſelect body, and not by the citizens at large, and therefore, if we were 
bound to reſort to the acceptance of the charter of James II. we ſhould contend, _ 
that that reſtored the uſage, as it in fact obtained from the time of Henry VIII. and 
not that which was directed by the charter of Henry VII. The uſage which pre- 
vailed, was to cle& aldermen in the manner the defendant, has in fact been elected, 
and therefore upon that ground we ſhall contend, that his election ſhould be 
eſtabliſhed. | 
Mr. Juſtice BuLLER. When by the body at large, the elections have been annual; 
when by-a ſelect number, for life. 5 | 
Mr. LeycesTts. Yes. : 

Mr. Bow. There is another caſe, exactly upon the ſame point, except that it is 
againſt a common-council-man. The court will grant the ſame rule. 

Mr. Juſtice BuLLER. I obſerve no notice is taken in the pleadings, of the charter 
of the 16th of Charles II. | | Oy 

Mr. Bower. That was found, upon a former diſpute, to be not accepted, and 
therefore is out of the queſtion. 

Mr. Juſtice Bur ER. When was that charter found not to be accepted? 

My. Bowes. In the year 1732, or 1733. | 

Mr. Juſtice BuLLER. Was there no iſſue upon the bye-law? 

Mr. Bowes. Yes, and an iſſue upon the 16th of Charles II. 

Mr. Juſtice BuLLer. I want to have a fight of all the charters; was there no 
charter in the time of Henry VIII: ? 8 „ 
Mr. LEYCESTER. No. 8 | 

Mr. BowER. The whole of the charters deſcribe the various officers who were to 
be elected, and there is evidence, your lordſhip will find, upon every one of the 
officers —we will ſend a copy of each charter. 1 x 

Mr. Juſtice BuLLER. What was their preſcriptive name? 

Mr. LeycesTER. Mayor and citizens of Cheſter. 5 | RE ors 

Mr. Juſtice Bur LER. By what name were they impleaded in the quo warranto, 
by the Attorney General ? | 5 

Mr. Lz EST ER. By the name of mayor and citizens. 

Mr. BRARcROF T. The judge's directions were, certainly, to find with us, if it 
could be put upon a bottom of law ; but he gave an expreſs opinion, that it could 
not be ſupported in point of law. I dare ſay it will appear ſo upon his report. 

Mr. LETeESTER. The firſt iſſue was found for the defendants, that the mayor and 
citizens were immemorially a body corporate. The ſecond iflue was found for the 
defendants, that the charter of Charles II. was granted. The third iſſue was found 
for the proſecutor, that they did not accept the charter of Charles IT. The fourth 

was found for the defendant, that lord Derby, and the reſt of them, did become 
aldermen. The fifth iſſue Mr. Baron Eyre directed the jury to find in the ſame 
manner 75 they found the third and the ninth ; that was therefore found for the 

N 'T proſecutor 


3 


— - — —— * —— 

r nay, — "> ad Le. 4 2 77 7 - N — — = 
1 S / HR ns or SB oy 
P 4 "FF bY 7 rd a9 * 2 Fj he r 2 ä 

5 * - » 22 — vv age * * * * 5 
£ 1 4 SW 2” + fd; — — 
. Vs on 4 * DO 
a m = * * 
7 1 % — Bis 4 


bk 
uw 
[> 
1 
; 
y 


4 } 
. 
4 
Urid 

fil 

4 0 

9 


1 


JE: 9 LEST > on 
n — — ae 


= JUDGE's REPORT. 


proſecutor, that they had not exerciſed. Mr. Baron Eyre told them that muſt fol- 
low the other, becauſe they had not /egally exexciſed the power of electing. The 
ſixth, ſeventh, and eighth, were found for the defendant, The ninth, which was, 
whether the charter was accepted as to all th: other matters, was found in the nega- 
tive. The tenth was found for the proſecutor, which Was, that the order of amoval 
was ſignified. Upon that point Mr. Baron Eyre ſaid, he thought there was {ome 
evidence of its having been fignitied, but he directed the jury to find that iſſue as 
they found the two principal iſlues, the third and ninth. The eleventh was found, 
that the charter of James, II. was accepted; the twelfch, that the charter of Henry 
VII. was in force. With reſpect to the eleventh iſſue, that the cha ter of James II. 
was accepted, that was found entirely upon the directions of the judge (a). 

Mr. Juſtice BuL.LER. One of your objections I oblerve is, that there was no- 
body to accept the charter of James II.; did that appear by the evidence? were 
none of the aldermen living who were in office when the judgment of ouſter was 

en ? . | 5 
y Mr, LeycesTErR. What Iſtated was, that there were none living in à politic ca- 
pacity who could take the charter of pardon. | | 

Mr. Bower, At the time of the judgment of ouſter there were Whitley and 
ſeveral others of the corporation who certainly were turned out of office. The 
charter of Charles II. exprelsly excluded theſe men. Then came the charter of 
James II. which reſtored the former charter, | 

Mr. Juſtice Asnuxs r. Take a rule to ſhew cauſe. 


SUMMARY of the LORD CHIEF BARON REPORT, 
27th January, 1787. | 3 

HE learned judge, after ſtating particularly all the evidence, obſerved, that 

in his directions to the jury he had told them, that the right of election of 
aldermen of this corporation in the mode contended for on the part of the defendant 
ought to be ſupported, if poſſible. That the wage had prevailed in Cheſter for a 
great number of years, and was reaſonable in itſelf. But that in a general view of 
the caſe in evidence, he found it extremely difficult to ſupport it under the charter 
of Charles II. the granting of which appeared to have been a meaſure of the times, 
and which, from the moment when it became neceſſary to tread back thoſe ſteps in 
the latter end of the reign of King James, ſeemed to have been entirely laid aſide. 
That in ſumming up the evidence, he had aſſumed that there was no contrariety. | 
That the jury mighc conclude upon it that the corporation of Cheſter was a corpo- 
ration by preſcription, and under charters, at the time of the judgment in que war- 
ranto; in which, however, he itated, that he had differed from the counſel on both 
fides. That the franchiſes of the corporation were, in fact, ſuſpended by that judg- 
ment. That the charter of Charles II. was acted upon for three years next after 
the granting of it. That after the charter of reſtitution was granted, the officers of 
the old corporation reſumed their places: and that from that time they went on 
without appearing to advert in any one inſtance to the charter of Charles II. as the 
authority under which they were to att. For though it was true that one of the 
witneſſes had ſtated in his evidence, that, as he underſtood it, the ſelect body was 


no ſomewhat differently conſtituted from what it appeared to have been before the 


charter of Charles II. in reſpect of ihe two ſherifts making or not making a part of 
the forty common-council-men ; and the elections of recorder and town-clerk are 
now approved of by the king which is conformable to the charter of 37th Charles II. 


() and is not required by the charter of Henry VII.; that thoſe and a few other 


inſtances which might occur of apparent conformity to the charter having obtained 
without any actual reference to it ; and in a multitude of other inſtances, the uſage 
being 


| (a) See page 130, 133, 134- | Ty ces | | 
% This origipated under the charter of the 16th Charles II. which was undoubtedly accepted, 
though found otherwiſe by the verdict in 1733, | 


JUDGE *& EFFORT, 7; ww 
being in direct contradiction to the charter, he had thought there was, in effect, no 
evidence that the old corporation had ever recognized that charter. As to the 
election of aldermen, it was clear, that the uſage had exiſted a great number of years 
before the charter of Charles II. | | : 

That the operation of law upon this ſtate of the fact applicable to the iſſues in 
this cauſe was the next thing to be conſidered. That he went into the diſcuſſion of 
that queftion with a conſiderable degree of heſitation in his own mind. That he 

was not perfectly ſatisfied as to the legal effect of the judgment in guo warrants, (c) 

or of the charter of reſtitution, eſpecially as oppoſed to the charter of Charles II. 

which had intervened. That he had hazarded this opinion—that the judgment in 

guo warranto being a judgment by default, where no caufe of forfeiture appeared 

upon the record, did not diſſolve the corporation; that it only ſeized the franchiſe. 
into the king's hands and thereby ſuſpended the exerciſe of the functions of the cor- 
poration ; that the charter of James II. reſtored the franchiſe to the old corporation; 

and that after that reſtoration the charter of Charles II. was to be conſidered in the 

fame manner as if it had been granted before the judgment in uo æuarranto; in 

which caſe, without any acceptance by the old corporation, it would have no effect 

within the diſtrict wherein the old corporation had power to act; and that there 

was no ſuch acceptance, which was ſubſtantially determining the iſſue upon the 

acceptance of this charter againſt the defendant. | | 

Seeing the caſe in this light, he had treated the iſſue upon the notification of the 
order of amotion as of no great conſequence in the cauſe; but however that he had 
directed the jury that there was evidence of the notification proper to be ſubmitted 
to them. £9235 | 

The learned judge then ſtated, that it had ſince occurred to him that the queſtion upon 
the notification of the order of amotion might become very material in ſome events, 
namely, if it ſhould be finally reſolved that the charter of James II. did not operate 
to reſtore the old corporation; or that the reſtitution of the old corporation did not 
diſſolve or diſplace the new corporation under the charter of Charles II. It the old 
corporation was never reſtored, and the new corporation, in conſequence of the order 
of amotion, was deprived of all its officers, and conſequently could hold no legal 
aſſembly or uſe any means to perpetuate itſelf (and in point of fact that corporation 
never did aſſemble again) it ſeemed as if there was no lawful} corporation in Cheſter 
at this day. Or if the old corporation was well reſtored, but the reſtoring them to 

their franchiſe of being a corporation did not operate to difplace or diflowe the new 
corporation, it ſhould ſeem as if there would be z*vs bodies corporate exiſting in 
Cheſter at the ſame time; but in conſequence of the order of amotion one effectually 
diſabled to act and now probably diſſolved by the natural death of all its members; 
the other active and perpetuating itſelf in the regular courſe. And in that caſe the 
queſtion now depending, would be a queſtion touching the election of an alderman 
of the od corporation; in which caſe it ſeemed impoſſible to maintain the election 
under the charter of Charles II. it being, in his judgment, molt. clear, that the old 
corporation did not accept that charter. | ; 

That, at the trial, the counſel for the defendant had inſiſted, that the judgment 
in que warrants had diſſolved the corporation; and that the charter of Charles II. 
created a ne corporation. That the charter of. James II. could not reftore the 
corporation which had been diflolved, but might be accepted by the-new corporation, 
and might enlarge the powers of that new corporation; and that the queſtion in the 
third iſſue was, touching the acceptance of the charter of Charles II. by the citizens 
at large and not by the old corporation. But he ſtated, that it had fince occurred 
to him, that it was a queſtion which might deſerye conſideration, whether, upon 
the iſſues joined upon theſe pleadings, it was open for the counſel for the defendant 
to put the caſe in that manner; the plea, ſtating in effect that at the time of n 

| 2 | the 


1 b.) It ;s to be remembered that this argument refers folely to the final (not the interlocutory) 
Judgment ſtated and admitted by botlr parties on the record. / : 
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the charter of Charles II. there was a corporation by preſcription exiſting in Cheſter, 
which ſeemed to confine the queſtion of acceptance in the third iſſue to an accep- 
tance by that preſcriptive corporation. | 

The Cour here obſerved, that if all the points of law which might ariſe in 
this cale, were to be gone into, they were of too much importance to be decided 
avhen the bench was not full, And they recommended it to the counſel to confine 
themſelves, in their arguments, to the third, fifth, and ninth iſſues, on the acceptance 
of the charter of Charles IT. becauſe if it ſhould turn out either to be a verdict 


againſt evidence, or that the queſtion was not properly left to the jury, as to thoſe 


iſſues, to exerciſe their judgment upon, that would be a ſuificient ground for a new 


trial, and the queſtions of law would be open hereafter. | 
Mr. Serjeant Avair, Mr. Woop, Mr. MitLes, Mr. Laxe, and Mr. Toyyinc, 


againſt the rule, argued very fully on the verdict on thoſe ifſues, as it was warranted - 


by the evidence alone; in the courſe of which, two queſtions were made: 

Fir. That the charter of Charles the ſecond was not accepted in point of law 
becauſe an acceptance of a charter muſt be by a majority of thoſe perſons to whom 
it is granted. Now it appears on this charter itſelf, that it was granted to the citi- 
zens and inhabitants of Cheſter ; and the queſtion is, who are meant by citizens, as 
contra-diſtinguiſhed from inhabitants? It could only mean, thoſe perſons who had 


been incorporated before the judgment of cufter, in the que warrants information, 


and who were the antient freemen of the city. According to Bagge's caſe (1 Rol. 
Rep. 226) a charter muſt be accepted by a majority of the perſons to whom it is 
directed; for the acceptance by a few, will not bind the reſt. So it a part of a 
corporation apply for new privileges, it will not bind the reſt, unleſs they conſent. 
The inhabitants of a town cannot be incorporated, without the gonſent of a major 
part of them (2 Broaunl. 100) and, without their conſent, the charter of incorpo- 
ration is void. In the King againſt Aſexv and others (4 Burr. 2200) Mr. Juſtice 
Yates ſaid, the crown cannot compel perſons to become corporators againſt their 


aſſent, and that conſent can only be teſtiſied by their being admitted. But in this 
Caſe, there was no evidence which tended to ſhew, that this charter had been ac- 


cepted by a majority of the old freemen, thirteen only of whom were admitted, and 
the proof of that iſſue was on the defendant. This partial acceptance, therefore, 
could not operate. But it was contended at the trial, that the charter was, at all 
events, accepted as to the clection of aldermen; now that argument cannot be ſup- 
ported, if (as was alſo contended) the judgment of ozfer entirely diſſolved the whole 
corporation. For then it would be a grant of, franchiſes to a new body of men, 
who could not, in point of law, accept the charter in part only. Then, according 
to the defendant's argument, this charter muſt be conlidered to have been accepted 
In toto, or not at all. And if the jury were not warranted, by the evidence, to find 


a verdict for the defendant on the ninth ifſue, in point of fact; they could not find 


for him on the third iflue, in point of law. And if any part of the charter was 
not accepted, the ninth iſſue mult fall to the ground; for that is, that the charter 


was accepted in all things. The opinion of the court, in the caſe of the King v. 


Jobhnſon, is extremely ſtrong to ſhew, that the charter of Charles II. was never 
accepted. - | = | | 
Secondly. But even if the court ſhould be of opinion with the defendant, on the 
acceptance, yet the charter itſelf is void on two grounds; in which caſe, it would 
be nugatory to grant a new trial, upon the queſtion of acceptance of a charter, 
Which, if accepted, is void. 1ſt. A charter granted in a county palatine, muſt have 
the county palatine ſeal. The county palatine was united with the crown in the 


reign of Eder. I. And in Seiden (part 2, c. 5, p. 5 30) it is ſaid, “ that the laws 


and rightful uſages of a county palatine, are to he preſerved.” It was by king 


Charles, as earl of Chefter, and not as ting of England, that this corporation was 


created. Many caſes have adjudged, that when a ſeal is neceſſary to the validity 
of a grant within a county palatine, it muſt be under the ſeal of the county palatine 
(Moor 874. Lutw. 1232.) A prelentation to a living, within the county palatine, 

| Fs may 
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may be good without the ſeal of the county palatine ; and the reaſon of that is, 
becaule it may paſs by parol. But a grant of the next avoidance, is void, for want 
of the county palatine ſeal (2 Rol. Abr. 182. D. 1, 2. 1 Brownl. 182.) It is ſuf- 
ficient, in preſcribing for a franchiſe, to ſay, that it is within his county palatine, 
which has jura regalia; and by reaſon of that, he claims ſuch franchiſes, of which 
one is, to create corporations (2 Bulftr. 2267.) In anſwer to an obſervation from 
the court, that the chief. juſtice and attorney-general of Cheſter, were appointed 
under the great-ſeal, it was ſaid, that by the Hat. 27th H. VIII. c. 24, J. 5, juſtices 
of aſſize, &c. within the county palatine of Lancaſter, were to be appointed under 
the king's uſual ſeal of Lancaſter, in manner and form as hath been accuſiomed. And 
it appeared by the 18th ſection of that act, that Sir H. Englefield had been appointed 
juſtice of Cheſter and Flint, by letters- patent under the ſeal of the county palatine. 
And that the appointment of the chief - juſtice of Cheſter, under the great-ſeal of 
England, was by virtue of the flat. 34th and 35th H. VIII. c. 26, ſec. 10. That 
as to the attorney-general, he was appointed under the great- ſeal, becauſe he acted 
as well without the county palatine as within it. And ſecondly, This charter is 
void on account of the general power of amotion reſerved to the king. It is a con- 
dition which the law will not endure; the conſequences of which would give the 
king a power which the law has expreſsly denied him. Pa/m. 501. Sir V. Jones, 
168. A grant by the king to the ſubject, which is againſt law, is void. 2 Rol. Abr. 
164. 2 11ſt. 533. 1 Rep. 43. b. 5 Rep. 55. 6. And though where to a grant by 
one ſubject to another, a condition is annexed which is either impoſſible or illegal, 
the condition only is void ; yet in the caſe of a grant by the king, the whole grant 
is 15 2 And. 156. 2 Freem. 17. ( Durnferd and Eaſi's Reports- oi Hilary Term, 
1787.) . 3 8 
Mr. BEARcRO r. I am to ſupport this application for anew trial. I very willingly 
conform to the direction of the court as to the confinement of the ground they have 
impoſed upon us. I have taken the liberty to impoſe that rule upon myſelf, becauſe it 
appeared to me, that upon that ſimple ground alone it was perfectly eaſy to entitle. 
ourſelves to a new trial, though it was {aid originally, and ſo taken up at the bar, 
in argument, that we were to confine ourſelves to the third iſſue; yet, in truth, 
your lordſhips explained yourſelves to mean the complication of the third, fifth, 
and ninth ; which, altogether, form this queſtion of fact. I mean to ſpeak correct- 
ly when I uſe the expreſſion, that altogether they form this queſtion of fact, upon 
which the parties were at iſſue ; namely, whether the charter of 37th Charles II. 
was or was not accepted as to all the matters (blending all the iſſues together) ſaid 
to be contained in that charter upon the face of the pleadings, in this cauſe ? 
| Before J proceed, I think I ought to expreſs my humble thanks. to the learned 
Judge for the very manly way in which he has made his report in this cauſe, which 
is preſerving that conduct he obſerved at the trial, in ſtating extreme doubts in his 
own mind upon the point of law, which, I beg leave to ſay, (and that will be my 
great ground to entitle me to a new trial) determined the verdi& of the jury. I 
think I could maintain this propoſition, that, without entering into that queſtion, 
Whether the opinion delivered by the judge to the jury upon that point of law was 
right or wrong, it is enough that the judge did lead the jury to think, nay he told 
them in expreſs terms, that the law was ſuch that they could not find a verdict in 
favour of the defendant ; for if he did fo tell the jury, and if I am right in my 
firſt poſition, that it was a queſtion of fact, and not a queſtion of law, then molt 
undoubtedly their attention was miſled, that was a miſ. direction, this important 
iſſue, which contains the real matter between the contending parties, was not tried 
as it ought to have been tried; and therefore it muſt go to a new trial. 
In another reſpect, your lordſhips will permit me to ſtate my conception that the 
judge miſapprehended the point, and miſ-directed the jury. It is of importance, 
perhaps, to eſtabliſh that it was a miſ- direction in point of law: The learned judge, 
whenever he talked of it (which he did but ſlenderly) as a queſtion of fact, ſtated 
that queſtion of fact to che jury to be, Whether or no this charter of Charles II. 
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was accepted by the o corporation? I appeal to the gentlemen of counſel on the 
other fide: I appeal to their ſhort-hand writer's notes; and to the printed copy of 
thoſe notes, {which they have kept ſo cloſe in their pocket till yeſterday, thouglr 
while the learned ſerjeant was ſpeaking I did venture to ſteal it, and peep into it} 
whether, when the med judge was directing the jury that ſuch was the iſſue, I 
did not ſtand up, and tell him, with all due deference and reſpect, (which I 
heartily feel for that learned judge) that I thought he had miſtaken the iſſue ; that 
the iffae was not, Whether it was accepted by the corporation ? bur Whether it was 
accepted by the citrzens and inhabitants, to whom it was directed? I take upon 
me to aver, and I am perſuaded, if the learned judge were aſked, I am ſure, from 
the ſample of candour he has given, he would report, that I pur the queſtion. His 
anſwer was, (I think I can repeat the words) “ It is too late; I have made up my 
mind upon the ſubject ; 1 ſhall continue to direct the jury in this way.” 

NI contend that it was a miſ- direction: Our great point was, that the judg- 
nent of oufter had nullified and put an end to the corporation: Our conception all 
along was, that there was no corporation exiſting ; conſequently, we never con- 

eived, nor ever argued, that this charter was accepted by the old corporation; but 

that it was accepted by the to avhom it avas directed, namely, by the citizens and 
inhatitants. Now, was that the corporate name of the ſuppoſed exiſting corpora- 
tion of Cheſter, according to the gentlemen's idea? certainly not; it is the lan- 
gnage deſeribing the perfons to whom this charter is granted; and I boldly meet 
the challenge that is thrown out to me by the learned ſerjeant, and I will tell him, 
without any difficulty, What the meaning of citizens there, is. The learned ſerjeant, 
with great triumph, ſaid, „I call upon my friend, and inſiſt upon an anſwer, 
what can the word citizen mean upon that occaſion, unleſs it means corporator of 
the old corporation?“ There had been a city there had been a corporation the 
phraſe was in every man's mouth, Ve city of Cheſter — it was no new phraſe to talk about 
the citizens of Cheſter in common parlance the crown thought that there was an 
end of the corporation, but the crown knew very well that the people of Cheſter 
were very often known by that name, even down to that moment, though they 
were not (legally ſpcaking) at that moment citizens of a corporation, which is a 
city; but it joins them both together, in order that the meaning may be the better 
underſtood ; and uſes 1 : phraſe of common parlance, ſpeaking of the people to 
whom it means to ect the charter, and favs, citixens and inhabitants. Is it not a 
common phraſe ? would it be at all improper, if by legal proceſs there was an abſo- 
jute end of a corporation to-morrow, which was a city, that men ſhould in com- 
mon tay, * ſuch a man is a citizen of Cheſter ? You would uſe the term citizen 
and inhabitant as ſynonymous : It is common language, and does not affect to be 
technical and legal; and it need not ſo be. 

beg leave to lay, that the learned judge, if he directed any thing in point of 
law as to this ifue, was miſtaken ; becauic, I ſubmit to your lordſhips, that it is a 
truth upon this iſſue, and will be a truth upon all occaſions, when there is an iſſue 
upon the acceptance of a charter, that it is as ſimple a queſtion of fact (by femple I 
mean as unmixed with law) as can well be ſtated. What is the correct idea, when 
we are talking about the acceptance of a charter ? the king proffers by his deed, 
which is a record, to do ceriain acts for the benefit of certain perſons. 'The king's 
deed, any- more then a ſabject's deed, if it is to grant any thing to others, has no 
effect, but by the acceptance of thoſe, others: The acceptance is a mere matter of 
fact, and nothing elſe. | a 

In various ways your lordſhips muſt have obſerved, at different times, in the 
courſe of trying this kind of cauſes, has that acceptance been performed. In 
antient times they ſometimes gave themſelves the trouble to go the palace, and upon 


their knees receive it, in great form and ceremony. (If a man will learn that form 


no where elle, he may learn it from the Stationer's Almanack, in a great many of 
the prints.) At other times, it was received with great acclamations upon the pot. 
At 


ve RULE ron a NEW TRIAL. 143 


At other times, there has been an entry in the books of a corporation, if it was 2 
ſubſiſting corporation at the time of the act of acceptance. | 

When none of theſe things appear, that queſtion is to be got at as every other 
queition of fact is, by looking at the circumſtances relative to the matter; and the 
jury are to ſay Ay or No, whether this charter was accepted. I think the gentle- 
men, in putting the queſtion, Whether this was accepted in toto or no, have con- 
founded it very much with the caſe of an acceptance by an exiſting corporation. 
I agree, that where there is an exiſting corporation, either by preſcription or pre- 
ceding charter, if there is a queſtion, Whether they have accepted a fubſequent 
charter, you ſhall go into all the circumſtances that are contained upon the face of 
that charter, and upon the uſage, you ſhall ſay, whether they nave accepted that 
charter in whole or not. But I contend, that is not the cale ; that here was no 
exiſting corporation; that here was not a mayor; that here was not an alderman ; . 
here were no perſons, who could call themſelves a corporation, of any deſcription, 
but by means of this charter. 3 

Why, then, if I ſhew that in nineteen inſtances out of twenty, they clearly did 
proceed upon it, as the evidence amounts to that beyond all doubt, ſurely your 
lordſhips will fay, there was evidence in point of fact to be left to a jury, whether 
it was accepted. It is difficult to talk on the wrong ſide of the queſtion, (eſpecially 
when a great many gentlemen are forced to ſpeak} without the truth flipping out. 
Your lordſhips recollect, that one of my learned friends did acknowledge that they 
kept poſſeſſion of the hoſpital lands, becauſe it was convenient for them ſo to do. 
The gentleman ſays it was the fair: But be it one or the other, it is the ſame 
_—_ ; they kept them both for the {ame reaſon, becauſe it was convenient for them 

10 to do. | | | 

Suppoſe this queſtion to have been,. what with great deference I conceive the 
learned judge miſtook it to be, that is, whether it was an acceptance by the old cor- 
poration or no? Will your lordſhips permit them to look this court in the face and 
ſay, © Ay! I have got the hoſpital lands and the fair under this, yet I don't ac- 
cept of the charter ;?— however I think that is ſomewhat Sede the queſtion, becauſe 
I inſiſt, that the queſtion was not the acceptance by the old corporation; but the 
Iimple queſtion was that which the learned judge never ſtated it to be, and which, 
when I humbly ſubmitted to him was the queſtion, he contradicted me, and ſaid it 
was otherwiſe. Now that will intitle us to a new trial. | £7 

There is another way of ſtating it, which clearly likewiſe intitles us to a new 
trial. In the courſe. of the trial, the judge did, over and over again ſay (and he 
could not ſay otherwiſe) that in point of fact, this charter had been accepted by 
ſome perſons—and he varied the phraſe, and ſaid ſometimes—** by ſome people” — 
and then our adverſaries triumphed—THERE WAS VERY LITTLE SHORT OF A 
HUZZA, (a) J remember, upon the occaſion, nay, when the learned judge hap- 
pened, for the ſake of varying the phraſe, to call thoſe who accepted that charter, 
Zznterlopers, there was a BROAD GRIN INDEED, and we were held in utter contempt 
and deriſion. Now was that the right way of ſtating it? in broad terms or in ſub- 
Nance the learned judge impreſſed the jury with this clear opinion, Be the fa# 
what it may, by /aw it cannot be ſupported,” for I take upon me to ſtate, that I 
did, upon that occaſion (as whenever I have that ground I will ſet my foot firmly 
upon it)—contend, that it was the duty of a judge ; and I have heard each of your 
lordſhips, and every judge in Weſtminſter-hall, ſay, that it is the duty of a jury to 
ſupport antient uſage and poſſeſſion, if it can be ſupported by law. I ſay that it is 
a poſition of ſuch ſtrong common ſenſe, and ſuch general convenience, that it ap- 
peared irreſiſtible to the learned judge; and he himſelf expreſsly ſet ont with ſay- 
ing, that he adopted my doctrine. He told the jury ſo in expreſs terms; he 
lamented that he could not find good ground in point of law upon which the de- 
. tendant could ſtand. * | Nov 


(4) Mot it poſſible that any perſons of common decency, could have ſo far forgot the reſpect due 
to a court of juſtice, while the evidenee was ſumming up? 
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Now as to that point of law, if it were right, J conceive it is not upon the re- 


cord; but whether it was or not, it was not at all mixed up with that iſſue about the 


acceptance: the iflue upon the acceptance was a queſtion of 7 | 

I ſhould puzzle this buſineſs, which is a very plain one, if I did not content my- 
ſelf with ſaying this The learned judge did conceive it to be a matter of law—he 
was miſtaken in point of law, he never put the true queſtion to the jury, he put the 
wrong queſtion to the jury, and in the way of putting the queſtion, he did not put 
It as a queſtion of fact, but a queſtion of law, and the jury fo underſtood it. I well 
recolle& the phrale they made uſe of when they delivered their verdict, . My lord, 
we think the charter of Charles IT. bad”— that was their phraſe ; that was not the 
proper anſwer ; the queſtion was, was it accepted in point of fact? 

Under theſe circumſtances, I ſubmit to your lordſhips, that this cauſe has not 
been tried as it ought to be. e 

Mr. BowERx, Mr. LET CEST EX, Mr. PrVvurz, and Mr. MaxLey, were to have 
argued on the ſame ſide, but they were ſtopped by the court. 8 

Mr. Juſtice AsnursT. There is no oecaſion to trouble the other gentlemen, be 
cauſe I believe neither my brother Buller, nor myſelf, entertain the leaſt doubt upon 
this part of the queſtion before the court. - | 


The only queſtion is, whether the jury have done right in finding the verdict 
which they have done on the ird iſſue, namely, the acceptance by the corpora- 


tion, of this charter. | 

And in the next place, whether the judge was, or not, correctly right in the 
manner in which he ſummed that up to the jury. 

Now in regard to the manner in which the learned judge left this point to the jury, 
I cannot help thinking him, in ſome reſpeQs, miſtaken in the direction he gave; 
becauſe he has ſaid pointedly, in the report he has made to us, that he told the jury, 
he thought there was, in effect, no evidence that the old corporation had ever re- 
cognized this charter, | | | by 

In the firſt place, in an iflue of ſo very great importance to the defendants caſe as 
this is, I ſhould have thought, where it was likewiſe a queſtion of fact (the acceptance) 
that at all events, there was evidence ſufficient to have been left openly and fully 
to the conſideration of the jury (without any ſuch ſtrong leading directions as were 
given to them) whether it was accepted by the corporation to whom it was ad- 
dreſſed, and that it ought properly to have been left to them in a different manner 
than he put it to them; for he ſaid, © There was no evidence,” which was direct- 
ing them in what way they ought to find their verdict, | 

Therefore I think the learned judge was wrong in itating that the queſtion was, 


whether the charter was accepted by the old corporation or not; for what Mr. 


Bearcroft ſays is true; it would have been an abſurdity to have made that a queſtion, 
nor is it made ſo upon the pleadings, for the very words of the iſſue are, That it 
was accepted by the ctizens and inhabitants.” It certainly never could mean the old 
corporation, neither ought it to mean the old corporation, becauſe it would have 
been an abſurdity to ſay, that the charter was addreſſed to them: and the queſtion 
was, whether that charter was accepted by another body ? It could only be ac- 
cepted at the time it was made by the perſons to whom it was addreſſed. The old 
corporation did not exift at the time this charter of Charles II. was granted, for 
they were diſſ-;ved by the judgment in que warrant : if they had been an exiſting 
corporation, then it might be different. But this being a charter at that time (as it 
muſt be taken) of new creation, it could be accepted by nobody but the perſons to 
whom it was addreſſed, which were the c:tizens and inhabitants. Therefore, in ſenſe 
and in reaſon, and in the words of the iſſue, the point in queſtion could only be, 
whether it was accepted by the corporation to whom it was addreſſed, namely, the 
citizens and inhabitants. Now, as to that, it was not left to the jury at all. The 
judge told them they had nothing to do with that ; but whether it was accepted by 
the old corporation or not, Which certainly was not the caſe, ” 
8 en 
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Then with regard to the facts laid before the jury in proof of that iſſue, that it 
was accepted by the old corporation, the judge himſelf ſays, the evidence is all one 
way during theſe three years; that during that time there are various entries which 
prove the election of mayor, aldermen, and common-council ; that money was paid 
for procuring the charter, a glove was to be hung out at fair time, in purſuance of 
the charter; there was an election of murengers, the holding of portmote and crown- 
mote courts. And though they ſay they were held before different perſons, yet even 

that is an evidence of the acceptance of the charter, becauſe the antient court was an- 
nihilated by the judgment in quo warranto; therefore the holding the court at al/, 
could only, at that time, be under the new charter. And though perhaps they may 
have blundered, and may have, in ſome degree, purſued the antient ſtyle {which 
may be through the ignorance of the perſon who penned the minutes) that ought 
properly to be held to be before the mayor and recorder. Very likely the mayor 
was not lawyer enough to know how it ought to be, and the clerk blundering, and idle 
enough to make it in the old ſtyle of the court; but at all events, theſe courts could 
not have been held at all at that time but under the new charter there was an end 
of holding the courts, and of every function of every officer of the corporation, 
unleſs revived by the new charter ; therefore all theſe are a degree of evidence that 
they did at that time accept of the charter. | | 

So again, the returning members to parliament—that is a very ſolemn a&t—that 
return could only be made by the ſheriff under the new charter. | 

There was another entry, of the 19th of Auguſt, 1703, where the recorder is 
deſired to apply to lady Mainwaring, tor the ſeal of the hoſpital, and the counter- 
parts of, the leaſes. Fs | 3 | 
There is another entry, of the 11th of October, 1698, which is an order for 
enquiring after the lands belonging to the hoſpital of St. John's, as granted on the 
determination of the life of colonel Whitley ; that can only be applicable to the 
charter of Charles IT. 'The reverſion of theſe hoſpital lands was, by that charter, 
granted to them; there is no pretence that it was granted in any other way than by 
this charter of Charles II. Nobody can ſay, that this is not evidence, at leaſt un- 
contradicted, to be left to the jury. There is no occaſion to ſay, how the jury 
ought to find; but this is ſuch a degree of evidence, that the jury ought not to be 
told, that there was no evidence to be left to them of that fact. 4 | 

On the whole, it does ſeem to me, that the evidence was all on one fide. Now 
it may be a. very material queſtion, and what I never yet heard, that if a charter 

- was once accepted, that it could afterwards be awnaccepted again; that is a thing that 
cannot be; and therefore, if this was accepted for three years, it was as effectually 
accepted as it could poſlibly be ; for there cannot be an acceptance firſt, and then a 
non-acceptance afterwards : If this ever amounted to an acceptance, it was an actual 
acceptance, They did not like the charter afterwards, and therefore applied for 
another; but they cannot ſay, We will anaccept it, for thoſe things we don't like, 
but we like the hoſpital lands and the fair under it, and therefore we will keep 
them ;” that is talking in a language not very ſenſible, or very conformable to law. 
Therefore, at all events, without ſaying what verdi& the jury ought ultimately to 
find, this matter was not left to them in the way in which it ought to have been 
left ; there is evidence which ought to have been left to them. — 5 

I agree with Mr. Bearcroft, and with the learned judge, that courts and juries 
ought to lean in favour of antient uſages, and in favour of thoſe conſtructions which 
tend to reſtore peace and quict to a corporation; and not to a conſtruction which 
muſt, if adopted, throw the whole corporation into confuſion. ; 

In regard to the law upon this, it will be a matter of future diſcuſſion ; therefore, 
I ſhall not enter at all into it ; but I do think, that, at all events, there muſt be a 
new trial. 3 5 x 

This is a queſtion certainly of very great importance to the corporation. It is a 
queſtion, perhaps, upon which the exiſtence of the corporation may depend, and 
therefore I think it ought to be tried in a manner that is completely ſatisfactory to 
all the parties, and that, as this is a fact put upon the record, which the defendant 
thought very material to his caſe, which 8 has never gone to the jury, it would 

: 5 nn be 
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be very improper if it was not to be ſent down again, for the jury to exerciſe their 
judgment upon it. | 

Mr. Juſtice BuLtzs. This is an information in the nature of a ue warrants 
againſt Thomas Amery, calling upon him to ſhew by what authority he claims to 
be an alderman of Cheſter. TE 5 | | 

The defendant, in anſwer to this information, has ſtated a charter of 37th Cha. II. 
which he ſays was accepted by the perſons to whom it was granted; and he derives a 
title under an election which he ſays was made in conformity to that charter. 

Upon this plea, there are three iſſues: | 

Firit, That the charter never was granted. 

| Secondly, That it never was accepted by the citizens and inhabitants. 

Thirdly, That in this charter there was a clauſe which enabled the king and his 
ſucceſſors, by order of privy council, to put an end to this corporation, by removing 
all the members of it; and that king James the ſecond made tuch an order in coun- 
cil, which was afterwards notified to the corporation. | 

Upon theſe three iſſues, the event of the cauſe mult finally depend; and therefore 
F ſtop here in the ſtate of the pleadings ; not becauſe I am not aware what all the 
other iſſues are, but becauſe I think they are mere traſh, and had much better been 
left intirely out of the record. | 

But though I have tated theſe three iſſues as the points upon which the cauſe 
eventually muſt depend; yet they are more than are neceſſary to be conſidered, in 
the preſent ſtage of the buſineſs, or to difpoſe of this motion, which is now before 
the court. For as to the firſt objection, it ſeems to have been the favourite one in 

the mind of Mr. Milles ; but I cannot find that there is the leaſt foundatio:: for it; 
that goes wholly upon the ground, that the charter was not under the county palatine 
ſeal. The caſes which Mr. Milles quoted, do not apply to it; for they are caſes of 
grants within the duchy of Lancaſter, or within the county palatine of Lancaſter. 
It was held, in one of the caſes that he quoted, 2 Lutwyche, 1232, that a grant of 
an advowſon within the duchy, though out of the county palatine, under the duchy 
ſeal, is without warrant ; ſo ſays L. C. J. Lee, expreſsly as to the caſe of impro- 
priation, but, ſays he, if it be within the county palatine, the king may grant it 
under the duchy ſeal, becauſe the duke has jure regalia. Why, if in the county 
palatine of Lancaſter the king may grant it under the duchy ſeal, it does not follow 
from thence, that he may not grant it, even in that cafe, under the great-ſeal allo ; 
nor is there a tittle in that caſe that ſays, a grant would not be good under the 
great · ſeal. | 8 

Beſides that, no caſe which ariſes within the county palatine of Lancaſter, is at 
all applicable to the preſent ; theſe caſes depend upon a particular ſtatute, which is 

' confined to the county palatine of Lancaſter alone. 

With reſpect to offices which are granted under the great-ſeal of Bound, to be 
executed in the county palatine of Cheſter, Mr. Milles ſays, they end wholly 
upon the ſtatute 34th and 35th Henry VIII. which enacts, that they ſhall be under 
the great-ſcal of England, and judges are particularly named; but if you adyert to 
that act of parliament, it affords a much ftronger obſervation, becauſe it appears 
from one ſection of that ſtatute, that the crown, before the time of making the act, 
had been in the uſe of granting commiſſions under the great-ſeal of England, in the 
eaſe of the county palatine of Cheſter ; for there is an expreſs clauſe in that act, that 
the commiſſions already granted under the great. ſeal, ſhall be in force. 

Another thing to be conſidered of that act, is, that it has in expreſs terms ſtated 

. nvbat ſhall be ſealed with the ſeal of the county palatine; for in ſection 21, it fays, 
that the originel writs and the proceſſes, ſhall be ſealed with the ſeal of the county 
palatine ; theſe, therefore, under that ftatute, are the only things that need go under 
the ſeal of the county palatine. And another thing which may be worth obſerva- 
tion is, that that ſtatute ſays not one ſyllable about ſheriffs ; and yet we all know, 
that the ſheriff of Cheſter is always appointed in Weſtminſter-hall, as the ſheriffs in 

England are, and the patents go in the fame way. (a) | | 
N Another 
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(4) They are always ſealed with the county palatine ſeal, 
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Another thing upon this part of the caſe is, that neither the charter of the 16th 
Charles II. nor the charter of the 4th James II. which were granted to this corpo- 
ration, are either of them under the ſeal of this county palatine. They are both, 
as well as the preſent charter, under the great-ſeal of England alone. But this 
point, I think, does not amount to the queſtion at preſent before the court; it muſt 
depend upon the fact, whether the iſſue of acceptance is or not properly diſpoſed of 
by the jury. a | | 

"os ch that, it will be material, firſt, to conſider, who it js that this charter 
is granted to, and by whom it appears to. have been accepted. | 

I am free to ſay, I think there was a miſtake made at the trial, when the learned 
judge ſuppoſed the queſtion to be, * Whether the old corporation had accepted it?“ 
Nathing is plainer to my mind, than that the crown, when they granted this charter 
of 37th Charles II. conſidered the corporation of Cheſter as totally annihilated and 
extinguiſhed ; it did not grant the charter as to a corporation then in being, but it 
is granted to the citizens and to the inhabitants; for as to the conſtruction of the 
terms, I think Mr. Bearcroft has given a true anſwer to it. Then this was to a zeww 
corporation, not a charter granted to the corporation then in being; the queſtion 
could not be, whether the old corporation had accepted it ; but, whether the citi- 
zens and inhabitants, to whom it was granted, had or had not accepted that charter. 

I feel leſs difficulty in differing from the learned judge who tried this cauſe, upon 
this point, becauſe he has ſtated to the court, that he entertained confiderable doubts 
upon that point himſelf, at the time, and has been pleaſed to ſay, that he hazarded 
an opinion, that the corporation was not diſſolved by the judgment of ouſter. 

Then, as to the fact, here is ſuch a body of evidence for three years together, ar, 
in my apprehenſion, leaves the queſtion without any doubt; and if they accepted 
it but for an hour, they could not go from the charter afterwards,: or relinquiſh it, 
and ſay, they would not be bound by it, or act under it. | 

Firſt, as to the evidence: In 1684, money was ordered to be paid to Dr. Owen 
Wynne, for his extraordinary care and parns which he had taken for procuring the 
charter granted by his late moſt gracious majeſty, king Charles II. to this city. 

The like ſum is ordered to be paid to Mr. John Kegge. 

On the 3d of April, in the ſame year, the money due for the charge of obtaining 
the charter, is ordered to be paid by the treaſurer into the hands-of the mayor, to 
be paid over abbere it ought. | | 

Why here are recent tranſactions of the corporation, immediately after the charter 
is granted ; and it ſhews, that they had accepted that charter ; they ſpeak of it as a 
charter which they were in poſſeſſion of; they were aſſembled under that charter; 
and they made thoſe orders in conſequence of the powers which were given them 
by that charter, | | | 

Then the next thing is, as to the fair; the glove is to be hung out; this fair they 
only have under this charter, So as to the murage ; they made an order reſpecting 
„that, which they could only do under this charter of Charles II. 

The counſe] for the proſecutor has relied upon an entry of one of the portmote 
courts, which is ſaid to be held before Hugh Starkey, the mayor, according to the 
cuſiom of the city heretofore uſed and obtaining. | 

The obſervation upon this is, that the portmote court is, by the charter of Charles 

II. directed to be before the mayor and recorder; this appears to be before the mayer 

only, and is ſtated to be according to antient cuſtom ; and therefore, ſay they, it is 

a manifeſt proof, that at that time they did not conſider themſelves as afting under 

the charter of Charles II. | ; | 

It is obſervable, that the very next article ſtated in the judge's report, is the year 
preceding, which was in the time of Edward Oulton, mayor; it ſtates the court to 
be holden before Edward Oulton, mayor, and Richard evings, recorder : Then 
in the very year before, it deſcribes the court to be held before the mayor and re- 
coder. hether this other- entry of the portmote court, might be inaccurate in 
itſelf; whether the town-clerk, or his deputy, might think it ſufficient to name the 
perſon in the chair, though the recorder was actually preſent, is what we can't now 
know, but only can gueis at. | 
: | U 2 | As 


148 RULE rox a NEW TRIAL 


As to the entry, „according to anticnt cuſtom,” it appears, by the entry laſt 
read, that it can be of no avail ; becauſe in ſtating that court which was held before 
the mayor and recorder, both mentioned by name, ſtill the entry goes on to ſay, that 
it was according to the antient cuſtom ; which could not mean an immemorial 
uſage, inaſmuch as this court, lo conſtituted, was firſt created in the time of king 
Charles II. | | 

Another article relied upon by the recorder is, that it appears that the corporation 
or citizens of Cheſter, at leaſt, never acquieſced in this charter; but, on the con- 
trary, that they ordered the table to be taken down, as exprefiing a falſehood : The 
table expreſſed, that the new charter was acceptable to all good men; which, they 
lay, was ſcandalous and falfe, and therefore they order it to be taken down. The 
recorder ſays, this entry applics to the charter of Charles II. No obſervation has 
been made on the other fide reſpecting this entry, and I ſuppoſe that was ſo under - 
ſtood on the trial; but, as the entry ſtrixes me, it does not apply to the charter of 
Charles II. but to that of James II. | 

In the year 1690 an order is made to pay Sir William Williams, recorder, 101. 
for engroſſing the inſtrument granted to the city by King James II. 

This entry reſpecting taking down the table exprelling that the new charter was 
acceptable, was falſe and ſcandalous, was not till the year 1696, therefore that is fix 
years after the time when Sir William Williams is ordered to be paid for his trouble 
in getting the charter of James II. Therefore it ſeems to me to apply to the charter 
of James II. (5) and not to the charter of Charles II.— and it is more likely, be- 
cauſe at that time, between the years 1690 and 1696, it is manifeſt that many of 
the corporation wiſhed to ſtand by the clauſes and proviſions of the charter of Charles 
Jl.—there appeared at that time to be two different parties; ſometimes one prevails, 
and ſometimes the other; but for three years after the granting of this charter we 
nnd not only that they had got the fair and the hoſpital lands, but that all the 
officers are filled up which are named in that charter there are a great number of 


them in name, many of which never exiſted till the granting of that charter, and 


!1 theſe appear to have been filled up; and even as to the election of ſheriffs, it 
is flared in the report that in the year 1743 the election of ſheriff was by the {cleft 
body; they have varied at different times: in 1701 there was a popular election of 
A mayor; in 1720 there was an election of a ſheriff by the ſelect body; and again, in 
1743, another election by the ſelect body (c. So that it ſeems to me as if at times, 
at leaſt long ſublequent to the date of this entry in 1696, the corporation have been 
acting under this charter of Charles II.; and that evidence, in my apprehenſion, 
dcſerves great weight and conſideration from a jury, upon this point of the accep- 
tance of the charter. | | 

I perfectly agree with the learned judge, who tried the cauſe, that the election of 
the defendant ought to be ſupported, it it can. If upon the evidence, there be no 
ground for ſaying that the charter ever was accepted, it will be impoſlible to do it. 

This body of evidence, that I have ſtated, all goes to ſhew, in fact, that they did 


accept it; and I don't find that any part of that evidence is at all contradicted by 


other evidence that was given on the part of the proſecution. - 


There is another queſtion which has been much agitated-by ſome of the gentle. 


men on the part of the proſecution, namely, whether it does not appear negatively 
that this charter was not accepted by a majority of the inhabitants. 


I am by no means fatisfied that it was neceſſary, that it ſhould be accepted by 2 


majority of the inhabitants. I hold that there is a great difference between a charter 
which is granted in the terms alluded to by one of the counſel -in general terms; to 
Incorporate the inhabitants of a town, putting them all upon equal terms and a 
charter like the preſent, which creates diſtinct parts of the body; fills up the ſeveral 
| | | | | officers 
(B) The charter by which the very people who made this order were reſtored to their corporate 
offices! ! !--Sce page 102. *' | | 
(c) Theſe two inſtances of an election of ſheriff by the ſele& body were produced, to ſhew that 
they had in that refpect acted conformably to the charter of Henry VII. which authorizes them 
to clect the 7 Sheriff. - See page 89. | | 
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officers by name, and then leaves it open to them to add a number of freemen, as 
they ſhall think fit. - 

One of the counſel quoted a paſſage out of Burrow, 2200, for an opinion de- 
livered by Mr. Juſtice Yates: in the very page before that which was cited, Mr. 
Juſtice Yates ſays, that which I think is tantamount to what I have juſt mention- 
ed ; that is the caſe of the college of phyſicians. By the charter granted to the 
college of phyſicians ſix perſons by- name, and all others of the faculty, of and in 
the city of London, are made a body corporate; but the court all held, that 2 

erſons practiſing phyſic were not by this charter members of the corporation. 
Lord Mansfield tays, the corporation are bound to admit every perſon whom they, 
on examination, think are fit to be admitted; a perſon who comes within that 
deſcription has a right to be admitted into the fellowſhip. Now Mr. Juſtice Yates 
ſays, © I am far from thinking that all the men in London practiſing phyſic were 
incorporated by the charter; the immediate grantees under the charter were 
the fix perſons particularly named in it; the reſt were to be admitted by them, 
they were not iple facto made members, they were firſt to give their conſent before 
they became members; they could not be incorporated without their conſent.” 
Now that charter ſeems to me to be very applicable to the preſent cale, tor the king, 
by this charter, appoints a mayor, he appoints a certain number of aldermen, and 
he appoints a certain number of common-council-men. Theſe then, according to 
the language of Mr. Juſtice Yates, are the immediate grantees of the crown, and 
a power is afterwards given to them to ſwear freemen, upon their requeſt, they firſt 
taking the oaths which are preſcribed ; therefore it ſeems to me that theſe freemen 
itand exactly in the light that the perſons practiſing phyſic round London, did in 
the caſe of the college of phyſicians; the corporation, who are expreſsly appointed 
by name by the crown, have a power delegated to them to ſwear in thoſe freemen 
upon their doing ſuch and ſuch acts. 

But ſuppoſing this was not a majority, ſtill I take it that if any number of free- 
men had accepted the charter it is ſuthcient, for theſe are an indefinite body; and 
we all know that where a corporation conſiſts of different integral parts, though 
there mult be a majority of them who are fixed and ſettled in number, either al- 
dermen or common-council, yet if any of the freemen attend, it is ſufficient, and 
it never hath been required. that the majority of freemen, who are an indefinite 
body, ſhould be preſent at the meeting; and if a ſmall number of a. majority of 
the indefinite number, are ſufficient to conſtitute a competent number, when a 
charter does exiſt, I can find no reaſon why the ſame number ſhould not be ſuffici- 
ent for the acceptance of the charter. | 5 | 

So it ſtands as to the acceptance, and upon that ground I am clearly of opinion 
there mult be a new trial. | ATE 

As to the third iſſue I mentioned, reſpeting the powEr of the crown, to amove 
all theſe corporators at pleaſure, I ſhall ſay a few words upon that as I go through 
the pleadings, and upon them I ſhall make ſome obſervations ; not that if the parties 
are ſatisfiec with the opinion that the court has now given, it is likely that this 
cauſe will go to a trial again, becauſe they muſt ſee, that according to the opinion 
the court at preſent entertain, it will anſwer no purpoſe to run their clients to any 
further litigation ; but even with that view, I am willing to hope, that a few ob- 
ſervations made upon theſe pleadings, may be of ſervice in future caſes ; and if it 
ſhould be thought right to carry this record down to trial again, I think the plead- 
ings are ſo defective, and ſo improper, on both fides, that if my brother Aſhurſt 
Pleaſes, it will be proper to let each party am end without coſts. | 175 
To begin with the plea. They ſet out with ſtating, that the mayor and citizens 
have, from time immemorial, and by divers charters and grants, by» livers kings 
and queens of England, been a body corporate and politic, &c. Why this aver- 
ment was made, it is impoſſible. for me to ſtate it was likely to have the effect 
which it produced at the trial, of raifing the doubt, whether the charter of Charles 
II. ſhould, or ſhould not, be conſidered as granted to a corporation then in being. 
The plex has not expreſsly ſaid, that they were a body corporate at the time of 
Branting the charter, and thereiore there is a blunder, as J ſhall ſhew by and by, in 


* 


＋— —— 
— — — — 1 r —.— * a — 0 


r 


8 4 > 
8. 8 , Mu eo. » 8 — —— ——— —_—_— —— 
ODE. * 4 1 ry * 9 


12 
——U— — re 
3 


N — [LEY — - 8 To Lon * —— — — = 
e r © ds Seger. — 3 = IE Re OT -< - = R — K 8 
J ß AAA TEE co do... 
N o = 1 
a „ _ . 5 P - * 5 = 
— wt 46s AN 8 — —— 2 1 = 


— 7 


S 


150 RULE ron A NEW TRIAL, &. 


the ifſue that is taken upon this part in the replication ; but the allegation is per- 
ſectly immaterial! ; it is the defendants caſe that this was an original charter of in- 
ecrporation, and as ſuch, it was quite nugatory for him to ftate, whether there had 
deen any corporation exiſting in the borough before. He then ſtates the charter in 
a very proper way, and likewiſe ſtates, in a very accurate manner, that this charter 
was accepted by the citizens and inhabitants. Then comes an averment, which is 
<uire new, and which has been the foundation of another iſſue, which, in my ap- 
prehenfion, hath no fort of effect whatever in the cauſe—and that is, that the 
mayor, aldermen, and common-council, of the city, or the greateſt part of them, 
after the granting and acceptance of the ſaid laſt- mentioned letters patent, did 
exerciſe, &c. | | 7 

Now this is quite new, and it is quite nugatory, for if the charter was accepted, 
they are bound to a& under it, this court would compel them to do it, and there- 
fore, whether they have in fact done it or not, is immaterial, and an allegation that 
enpht not to have found its way upon the record; but in ſtating the acceptance, 
che plex only ſays, that the charter, as to the election of the aldermen of the city, 
was duly accepted. . | 

Now this iſſue it is impoſſible to ſupport in any way, and the averment has been 
made, as 1 conceive, upon a total miltake of the grounds upon which that opinion, 
in which I have never concurred, was founded, namely, that a charter might be 
accepted in part, and not in the reſt. The only ground upon which I ever heard 
that contended, was, where the king has granted two things, diſtin in them- 
Iclres, both for the benefit of the party, unconnected with each other; and then 
ſome opinions 1 know have held, that the party might accept one, and not the 
other however it might be, in ſuch a caſe, it is impoſſible, in my apprehenſion, 
do comend, with the leaſt ſhadow of reaſon, that in the caſe of a charter creating a 
corporation, the corporation may accept it in part, and not in the reſt—if they do, 
r. is not a corporation created by the crown, but created by themſelves. Suppoſe 
the king had, in this caie, ſaid, it was his will and pleaſure, that the corporation 
mould conſiſt of a mayor, twelve aldermen, and twenty-four common-council-men ; 
mall it be competent for the corporation to ſay, we think theſe are too numerous, 
we wort be embarraſſed with the common-council, we'll leave them out of the 
auction, but will be a corporation of mayor and aldermen ? it is impoſſible to ſtate 
that; therefore this idea of confining the acceptance to the aldermen, only ſeems to 
me to be one of thoſe allegations which ought to be corrected before this cauſe goes 
any further. | „ 

in the replication, on the firſt averment, they have taken iſſue larger than the 
plea; the queſtion is, whether they have been, time immemorially, a body corporate 
and politic; that is denied on the part of the proſecutor. 5 

Then there are two or fhree other replications, one of which introduces the order 
of the privy council for amoving this corporation. | | 

Now I read that part of the charter in a very different way from what it ſeems to 
nere been underſtood by the oounſel on either fide. — The king reſerves to himſelf a 
power, by any order of him, his heirs or ſucceſſors, in privy council made, and 
=2ter the ſeal of the privy council, to them reſpectively ſignified, to amove or de- 
<lare them, or any of them, to be amoved accordingly : but if you look at the 
harter, it appears, that that clauſe by no means warrants a general amoval of the 
corporation, and I think the true ſenſe of it is only this - that the king, without 
wymg whether he could, or could not, referve ſuch a power, meant only by the 
charter, and by the words of the charter, to reſerve to himſelf the power of 
amoving individual, leaving the corporation as they were; that very.clauſe goes 
em to ſtate, that in caſe any perſon or perſons ſhall be to amoved, the corporation 
ſhall! meet and ele& others in their ſtead, in the manner directed by this charter; 
then could he, in the ſame breath mean, that he could annihilate and extinguiſh 
the wile corporation f if ſo, it is impoſſible the remainder of the clauſe could 
be carried into execution. IH that be ſo, it puts one of the replications totally out 
of che queſtion, - 

And 
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And with reſpect to the two laſt, it ſeems to me (I believe that is one of them) 
to be as much out of the queſtion, becauſe it is perfectly idle upon this record to 
ſtate what was the antient conſtitution of the corporation, before the judgment in 

uo warranto, I ſay it is idle for this reaſon, the defendant has endeavoured to 
Croc his election under the charter of Charles II, and he muſt ſtand or fali by 
that; unleſs he can prove his election to be ſuch as is warranted by that charter, 
there muſt be judgment againſt him; and therefore it is perfectly idle and nugatory 
to ſtate the charter of Henry VII. or any other charter which has exiſted, or which 
was granted to this corporation, either before or ſince the judgment in quo warranto. 
I have thrown out theſe hints reſpecting the pleadings, in arder that the parties 
on either fide may make ſuch uſe of them as they think moſt for their advantage. | 

If this record goes down to trial again in the ſtate that it is now, and in the courſe - 
of the next term the court ſhould entertain the {ame opinion as I have. exprefied 
upon theſe ſubjects, I know no caſe that will call more for the animadverſion op 
cenſure of the court; and as far as they can puniſh either of the parties by way 
coſts, I think they are ar liberty to do it. 

N. B. A motion was immediately made by the defendants council, for leave to 
amend, in conformity to the opinion of the court. 


ABSTRACT of the PLEADINGS as amended by order of COURT. 


TRE ORKMA THEN 
Is verbatim the ſame as in the former pleadings. See page 34. 
| WS | RR 1 
HAT the mayor and citizens of Cheſter now are, and for the ſpace of ten 
1 years have been, and long before were, a body corporate, by the name of 
the mayor and citizens. That king Charles II. did, by letters patent under the 
great ſea} of England, dated 4th Feb. in the 37th year of his reign, create the city 
a county by itſelf, and incorporate the citigens and inhabitants thereof, (eight per- 
ſons therein named only excepted) by the name of the mayor and citizens 3 and. did 
grant that they ſhould have a common ſeal, and a principal magiſtrate to be called 
mayor, a recorder, twepty-four aldermen, (including the mayor and recorder} 
forty common- council, two ſheriffs, a common-clerk, two coroners, an eſcheator 
and clerk of the market, two murengers, two treaſurers, two leavelookers, a ſword 
bearer, a mace bearer, a yeoman of the pentice, and a crier of the courts. That 
the twenty-four aldermen were appointed by name. That the mayor ſhould be 
elected out of the aldermen by majority of voices of the mayor, aldermen, and 
common- council, on the Friday next after the feaſt of St. Dennis, yearly, That 
the two ſheriffs ſhould be elected at the ſame time and in the ſame manner out of 
the citizens. Two coroners at the ſame time and in the ſame manner out of the, 
citizens, Two murengers at the ſame time and in the ſame manner out of the 
twenty-four aldermen, and two treaſurers and two leave-lookers out of the citizens. 
That in cafe of the death or amoval of the mayor, the aldermen and common- 
council ſhould immediately meet and chuſe a ſucceſſor out of the remaining alder- 
men. That in caſe of the death or amaval of an alderman, the mayor, the refidue of 
the aldermen, and the common council, ſhould elect another out of the common council. 
That all officers choſen ſhould take the oaths of allegiance and ſupremacy, and alſo 
their reſpective oaths of office ; and that commiſſioners were appointed to adminiſter 
ſuch oaths to the perſons firit named, and the mayor, recorder, and juſtices were 
to adminiſter them in future. That this charter was accepted by the ſaid citizens and 
inhabitants. That the firſt twenty - four aldermen named in the charter became ſo, 
and that ever ſince, there have been, and {till are, twenty-four aldermen. That 
the defendant, Thomas Amery, was elected an alderman according to this charter, 
on the firſt of March, 22d. Geo. III. and that he took the neceſſary oaths on the 
1ſt of Apr'l following. / | 


The plea of Joux Monk as common-council- man, the ſame, mutatis mutandis. 
| | ; | : R EP LI C A- 
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„ . ̃ 7-2-0 

Proteſts that the plea is bad, becauſe Charles II. did not grant in the manner 
therein ſtated. That the charter avas not accepted by the citizens and inbabitants.— 
And that the defendant was not in due manner elected nor admitted into the office of 
an alderman. | 

Firjt replication ſtates, that in the charter of Charles II. mentioned in the defen- 
dant's plea, was reſerved a power to the crown to amove any corporate officer or 
officers ; and that other fit perſons ſhould be choſen and {worn into the places of 

them ſo amoved. Names the corporate officers in being on the 12th Auguſt, 1688, 
and alledges that an order of that date was made by king James, amoving them 
from their offices, wherefore the power of election under that charter ceaſed. 

Second replication ſtates the charter of the 6th April, 21 Henry VII. as the 
original charter of incorporation, and that this charter granted to the citizens and 
commonalty, that they might every ſucce//ive year elect twenty feur aldermen and forty 
common- council. That the mayor, aldermen, and common-council, might elect one 
of the aldermen to be recorder. That the citizens and commonalty might elect 
a mayor, who ſhould be eſcheator and clerk of the market, and that the mayor 
and commonalty ſhould be a body corporate, by the name of the mayor and citi- 
zens. That the citizens being met in the common-hall, on the Friday next after 
the feaſt of St. Dennis, in every year, might name two aldermen, of whom the 
greater part of the aldermen and ſheriffs ſhould appoint one to be mayor. That at 
the fame time and place the mayor, ſheriffs, and aldermen for the time being, or 
the greater part of them, ſhould cle& an able and ſufficient perſon to be one of the 
meriffs of the ſaid city, and the other citizens another. That the mayor ſhould 
appoint coroners, and the mayor and citizens murengers. That the mayor, ſheriffs, 
and aldermen ſhould have power to make bye-laws. That this charter was accepted. 
That on the 14th of June, 1574, it was confirmed by Queen Elizabeth, and ad- 
ditional powers granted, as to the election of mayor and ſheriffs in caſe of death. 
That this charter of confirmation was alſo accepted, and was in force at the time of 
a certain judgment in quo warranto after mentioned. That in Trinity term, 1683, 
an information in the nature of a quo warranto, was exhibited by fir Robert 
Sawyer, knight, attorney-general, againſt the mayor and citizens, for claiming 
to be a body corporate and exercifing divers liberties and privileges. That in 
Hilary term, 1683-4, judgment was given againſt them for default in not appear- 
ing, that their liberties hould be ſeized inte the king's hands until the court farther 
ordered. That on the 19th Oct. 1688, an order in privy council was made for 
reſtoring to the mayor and citizens of Cheſter their antient rights and franchiſes, 
and for removing all corporate officers created under any charter or grant ſince the 
year 1679. That purſuant to the ſaid order in council, a charter of reſtoration 
was iflued, pardoning and releaſing the judgment in quo warranto, and reſtoring the 
mayer, aldermen, &c. who were in being at the time of the ſaid judgment, to their 
offices. That the ſaid charter of reſtoration was accepted, and therefore the charter 
of the 37th Charles II. was of no further effect. 

Replication to the plea of Joun Moxx, the fame zutatis mutandis. 


| ELO IT 

Alledges that the order of amoval was not ſignified to all and every of the ſixty- 
four perſons therein named. That beſides the judgment gzovſpue mentioned in the 
replication, there was a nal judgment in Trinity term, 1684, againſt the ſaid 
mayor and citizens, that their franchiſes ſhould be ſeized into the king's hands, 
and the ſaid mayor and citizens excluded and removed therefrom, the record of which 
judgment is 4% or deftrozed. That this judgment was and is of full force and ef- 
fect, and that therefore the antient corporation was totally diſſolved and deſtroyed 
before the time of the granting and acceptance of the ſuppoſed charter of reſtora- 


tion. 
N O03 WW HK 


Joins iſſue on the exiſtence of the final judgment. 
5 : THE 


1 


1 SECOND TRIA L, 


IN SEVERAL INFORMATIONS 


IN THE NATURE OF A 


| QUO WARRANTO, 
- THE "OEM 


; | | ' PROSECUTION or JAMES TORELAK, "SN 


HIS HT INENT? s CORONER, 


AGAINST 
Ma. THOMAS AMERY, 
ONE OF THE TWENTY-FOUR ALDERMEN, 
| l 5 
Ma. JOHN MONK, 
ONF OF THE FORTY COMMON-COUNCIL-MEN 


OF THE 


CITY OF CHESTER, 


_ 


Os Tus RELATION or RALPH EDDOWES, 
Or THE SAID CITY, MzxcnanTt; ; 
| BEFORE 
Si NASH GROSE, Knicur, 
ONE OF THE JUSTICES or HIS MA A COURT OF KING's-BENCH, 
AnD A SPECIAL JURY, 


At the ASSIZES holden at SHRE WSBURY, in and for the County of SALOP, 


"5M 


On Tuzspay the 20th of Maxck, 3787. 


Counſel for the Relator, | 
Serjeant ADAIR (Recorder of London) Mr. MILLS, and Mr, LANE. . 


Counſel for the Defendants, = 
Mr, BEARCROFT, Mr. 3 Mr. BOWER, Mr. PLUMER, and Mr. MANLEY, Fe 


Attorney for the Relator, Mr. SNOW, Cheſter. 


Attorney for the Defendants, Mr. HALL, Town-clerk of Cheſter, 


NAMES or THF JURORS, 


JOHN THEOPHILUS HOEBROOKE, of Shiffnall, Eſq. 
WALTER MANSELL, of Sutton Maddock, Eſq. 
GEORGE ROBERTS, of Wilmington, Eſq. 
FRANCIS LLOYD, of Berghill, Eſq. 
WILLIAM HUGHES, of Pentregaer, Eſq. 
CHARLES WALCOT, of Bitterley, Eſq. 
JOHN BRIGHT, of Totterton, Eſq. 
& HED PHILLIPS, of Sutton Maddoek, Ea. 


TALESMEN, 
THOMAS WRIGHT, Eſq. 
RICHARD AMELER, Eſq. 
EDWARD JENKINS, Eſq. 
RICHARD JONES, Eſq. 


N. B. Tie nie dur was taken, 1 conſent, in tle coals againſt Mr: Monk. 
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The following were the ISSUES to be tried: 
1. Whether Charles IT. by the charter pleaded by the defendants, did grant? 
2. Whether ſuch charter was accepted by the citizens and inhabitants of Chelter'? 
R Whether the defendants were duly elected? 
4. Whether the defendants were duly admitted? 
5. Whether the order of amoval was duly ſignified ? 
6, Whether the fna/ judgment agalnſt the corporation ſubſifting under * charters 
of Henry VII. and Elizabeth, was entered of record? | 


T? 


ers. 


moſt undoubtedly, to proceed; and their being here to-day, if the o 
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The court having directed that the defendant ſhould begin, Mr. Manley opened the 
| ö pleadings. | : 


Mr. BEARCKROF.T: 


May it pleaſe your lordſhip. Gentlemen of the jury, " 
Have the honour to attend you upon this occaſion as counſel for the defendant 
Mr. Amery. ; | 
The general purpoſe of this praceeding appears to be to diſpute the right of the 
defendant Mr. Amery, to be an alderman of Cheſter; but in truth the object aimed 
at, is to put an end to the exiſtence of the corporation of the city of Cheſter, and 
to the cuſtoms which have obtained there for above a century laſt paſt, 

Gentlemen, it is impoſſible but that you ſhould have heard that at the laſt aſſize 
there was a trial againft the preſent defendant, upon which trial there was a verdi& | 
found againſt him. I only mention this for the purpoſe of claiming from you 
(what cannot be denied) that no conſideration or attention be paid to what paſſed 
upon that occaſion, but that you will now do what you have ſworn to do—try this 
cauſe upon the evidence which ail be given. 

Gentlemen, I take leave to tell you, that the queſtion zhen and the queſtion at pre- 
ſent are extremely different. I beg leave to tell you, that it was perfectly underſtood 
by the court who ſet aſide that verdict (and to the honour of the learned judge who 
tried that cauſe, almoit, I believe, reported by himſelf) that he was miſtaken in 
the manner of trying ſome of the moſt important queſtions in that cauſe. The 
reſult was, that the court was of opinion that the matters in queſtion between the 
parties had not been properly tried at all; nay the court went fo far as to hint to 
the parties, that they thought they themſelves had not met upon the true queſtions 


between them, and recommended to them to alter the cauſe. I uſe that language 


that ir may be underſtood by you. The parties in conſequence were permitted to 
alter the pleadings; and I repeat, that the queſtion which you are a to try is ex- 
tremely different from that which was her decided. 

Gentlemen, the court certainly did ſay what gave very little encouragement to 
the other ſide to bring any cauſe for you deciſion ; they have a 2 however, 

ject they aim 
at is laudable, is a laudable perſeverance; if the object be m/chref and confiſion, it 
is a perverſe obſtinacy, and aubich it is, you will ſee in the courle of the cauſe. 

All I ſhall do at preſent, will be to endeavour (a very difficult taſk perhaps) to 
make you, gentlemen, who have no profeſſional learning, acquainted with the ſort 
of queſtions that you are to decide upon. ; 

I have the pleaſure of telling you, that in point of number they are but half of 
what your predeceſſors had to try. They had twelve (iſſues as we call them) queſ- 
tions to give an anſwer upon by their verdict ; at preſent you have but fx. In 
truth, gentlemen, I can make you rejoice ſtill more, becaule it appears to me that 


| you will not be troubled at all with any conſideration or debate, except as to three 


of the ſix. I muſt, however, for form's ſake, ſtate to you all the ſeveral queſtions 
which you are to try, and endeavour, as well as I can, to make myſelf underſtoad | 
by you as to their nature. Before I attempt to do that, however, it is abſolutely 
neceſſary that I ſhould acquaint you, in a ſhort way, with the hiſtory of this city 
of Chetter : it certainly is one of the moſt antient corporations in this iſland : it is 
a county palatine, and was governed by its own earls, for a long period, but for 
ſome centuries paſt has been united to the crown. 

It will be farther neceflary to ſtate to you (which I will do very ſhortly) the fort 
of charters by which they have been governed at different times. It ſeems, for a 
long while, that the conſtitution of the corporation was under a charter of Henry 
VII. In the time of Charles II. — the latter end of his reign, the city of 


Cheſter, and a great many other corporations in the kingdom, were — 
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moſt undoubtedly for very improper purpoſes, by putting into execution very ſe- 
vere and very ſtrict law, for the purpoſe of giving an undue influence and com- 
mand to the crown, in the ſeveral corporations. Means were taken tg perſuade | 
ſome of them, and to frighten others, to ſurtrender their charters in order that they 
might receive new ones, with a different conſtitution. Thoſe who could not be 
frightened or flattered into a ſurrender, were proceeded againit, I take upon me to 
ſay Hal, though very avadvifedly, for the forfeiture of their charters: it was, it 
is, and it ever will be, the law of the land, that corporations which are created by 
the crown, unlels they conform to the conſtitution, and the rules which are given 
to them by the charter which creates them, forteir all the liberties and franchiſes 
which they took under that charter. 955 | 

It was the caſe, molt certainly, that many corporations had broken the rules that 
were given them by their charters ; in ſtrictneſs of law then they were liable to for- 
feit their charters. . Againſt many of them therefore a proceeding, by guo awarranto, 
as it is called, was inſtituted; and amongſt the reft againſt the city of Cheſter. 
They ſaw that it was impoſiible to defend themſelves, they therefore ſuffered judg- 
ment to go againſt them, and the eflect of it was, that there was a fnal judgment 
that put an end to the exiſlence of the corporation, completely nullified it, and there 
avas no longer a City or a corporation of Cheſter, | 

In conſequence of this judgment, juſtice was adminiſtered for a conſiderable 
time, by means of fpecial commithons granted by the crown; at laſt it was 
withed that there ſhould be a new charter. Accordingly, there being then 20 cor- 
zoration (as I contend) at al, a new charter was given, in the 37th of Charles II. 
to the citizens aud inhabitants (that is the language of that charter, to the citizens 
and inhabitants) of Cheſter. The corporation had been dib, as I inſiſt, by a 
judgment; I ſhall ſpcak more fully to that by and by when I come to itate to you 
that iſſue; the former corporate name, which was te mayor and citixens, was at an 
end. | Ts 

Let me obſerve here, that if a corporation exiſts, and any thing is meant to be 
granted afreſh to that corporation, it muſt be granted to them by their corporate 
name ; if therefore, any thing was meant to be granted to that old corporation 
(which I fay was diflolved) it ought to nave been granted by the name of mayor 
and citizens of Cheſter. This charter of the 37th Charles II. that I am now ſpeak- 


ing of, and which, in order to underſtand this cauſe, you cannot be too intimately 


acquainted with, is granted to the citizens and. inhabitants of Cheſter, that is to 
ſay, to the king's ſebjects reſiding at Cheſter; and therefore in common parlance 
called the citizens and inhabitants of Cheſter. To them the king grants that the 
ſhall be a county. of themſelves; that they ſhall be a city; that they ſhall have a 
mayor, aldermen, common-council, freemen, and a great number of officers; in 
ſhort, it grants to them almolt all the privileges ſubſtantially and formally that any 
corporation, I belicve, 1s in poſſeſſion of. X 8 

Gentlemen, that charter was, without doubt, accepted and acted upon for three 
or four years; afterwards there was another charter introduced of the 4th James 
Il. which was to be underſtood by ſomebody to revive a former charter, and that 
will create a gueſtion which I will enter into more fully when I come to ſtate the 
particular queſtions. | | 

Now by the charter of Charles II. the power of electing aldermen is given to 
the aldermen and the common-council—a body of about ſixty. 

According to the former conſtitution of Harry VII. the choice was in the free- 
men at large, and that is the principal queſtion in this cauſe, and that is in diſpute 


at this day in Cheſter, whether the aldermen ſhould be elected by the hundreds, 


the freemen at large, a popular election, or whether the aldermen ſhall be elected 
by the mayor, aldermen, and common-council, the e boar, as it is called ? | 
On the part of the defendant I am to maintain, and that is the queſtion you are 
to decide, after all, that the defendant Mr. Amery is duly elected, though he was 
| - elected 


ard as Tr 


Trial.) Ms: BEARCROF T's SPEECH. 157 


elected only by the ſelect body, the alqermen and common- council. They con- 


tend that is not a good election, becauſé the election is in the freemen at large. 


I pledge myſelf to ſatisfy you, that the cuſtom of election, for theſe laſt hundred 
years, has been that which I now contend for, except three or four years in. the 
time of Whitley : So that I pledge myſelf to prove to you, that, for a century 
together (with the ſort of interruption I mentioned, only) the election has been in 


the way which I ſay it ought to be. 


Gentlemen, I don't know but I have now ſtated enough to you, to enable me to 
proceed to put to you the ſix formal queſtions that you are to decide. | 

I have faid that the defendant, Mr. Amery, inſiſts that he is a good alderman ; 
for that he is choſen alderman by that mode of election which was given by the 
charter of 37th Charles II. | 

Now that charter of Charles II. the gentlemen on the other fide controvert and 


diſpute they do it in all poſſible ways that they can, and therefore, 


The firſt iſſue you are to try is this, Whether Charles II. aid make ſuch a grant 
as that charter of 37th Charles II. | 585 

Now that is one of the queſtions about which T take leave to ſuppoſe you will 
have no trouble at all. I will not begin to give you any; Iwill produce the charter 
under the great ſeal, which is deciſive evidence that the king did ſo grant. That 


queſtion, therefore, I ſhould ſuppoſe. will be at reſt. 


The ſecond queſtion will certainly take up more of your time in attending to the 
evidence, but in my apprehenſion, when you come to give your judgment and de- 
ciſion upon that ſecond queſtion, you will have as little diſſiculy as upon the firſt: 


It is, whether the charter of the 37th Charles II. was accepted by the citizens and in- 


babitants, that is to ſay, ſuch citizens and inhabitants as I deſcribe, 

Now, gentlemen, I ſhall ſhew you, that from the judgment, for the final diſſolu- 
tion of the corporation, down to this time, nobody ever took it into their heads 
that tnere exiſted a corporation, till it was granted by this charter of 37th Charles 
II. All the members of the former corporation conſidered their power and fran- 
chiſes to be completely at an end; and I defy the learned counſel on the part of 
the proſecution, to produce me an inſtance, even of an attempt, by any body, to 
ſay, that after the judgment I ſhall ſpeak of to you by and by, they ever conſidered 
themſelves as a corporation at all I ſay I ſhall fatisfy you that it was an univerſal 
opinion of every perſon in the place (and they ſubmitted accordingly) that there was 
an end of the corporation by the judgment in quo warranto; and that they had not 
an idea, that a corporation was cxilting, till it was originally created again by the 37th 
of Charles II.—for I ſhall prove, as I told you, ſpecial commiſhons were Fed 
by the crown, to hold ſeſſions of peace there, to hold portmote courts, and to do 
certain other acts, which, before that time, were done under the charter of Henry 
VII. which was at an end by the judgment; the moment, however, that the charter 
of 37th Charles II. which I am now ſpeaking of, was granted, there was an end of 
all theſe commiſſions —and I ſay, it was accepted zz toto in every article, from 
the beginning to the end of it. Gentlemen, you will be ſo good as to recollect, 
that I am now ſpeaking of the ſecond queſtion, which you are to decide 
Whether the charter of Charles II was accepted, aye or no—whether a charter is 
accepted by thoſe to whom it is granted, is a queition of fact for your deciſion; 


and I believe, that there never yet was given more deciſive evidence of the accept- 


ance of a charter, than will be produced to you. | 
Gentlemen, you will hear a great deal by and by, when the learned ſerjeant gets 
into his patriotics, about this monſtrous charter of Charles II. I wont foreſtal it, I 
dread the thunder that will roll by and by, I muſt put my back to the ſtorm as well 
as I can; after all, you will find that it has not any great meaning in it, for ſtill the 
queſtion will be, whether this charter was accepted; he will quote to you great 
and eminent men who have ſtated their diſlike, their averſion, to theſe kind of 
charters. I have no difficulty to accede to every thing of the ſort that is ſaid, being 
properly anderilcad ; but this I take upcn me to fay, that the utmoſt that any judge of 
„ England 
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England has ever ſaid in odium of theſe charters, amounts to this—* We will 
watch them, and we will ſee whether there is ſtrong evidence that they were ac- 
cepted, or not they willy not ſuffer a charter of Charles II. to be foiſted in 
upon the exiſting corporation, and to ſuperſede other and better charters, without 
the ſtrongeſt evidence that they werg accepted. I admit it; and I undertake to 
bring you ten times the proof that is neceſſary to make out that propofition. You 
will find that this charter of zyth Charles II. appoints a great many officers ; and 
the aldermen and common-council by name; it grants a fair; it grants hoſpital 
lands: and at that time, gentlemen, you remember I told you I would ſhew you, 
as I certainly will, that there was no .corporation at all ; but from the inftant that 
this charter was granted, you will fee all the proceedings, for a century, exa&#ty 
anſwer the deicripiion of that charter. You will find the mayor, the aldermen, 
the common council, named in that charter, all of them exerciſing the offices 
granted by the charter. You will find the city of Cheſter treated as a county by 
itſelf ; which is granted by that charter. You will find the common ſeal, which is 
granted by that charter. You will und every mark and inſtance, great and ſmall, 
I venture to ſay, that is to be found upon the face of that charter, within the 
courſe of two or three months from the grant of it, exiſting in Cheſter. | 
Now, gentlemen, is it poſſible for any man to doubt, that thoſe perſons to whom 
this charter as directed did accept it? There was no corporation without it: The 
inhabitants of that part of the world, and the old corporators, had acquieſced in 
the idea that there was no corporation, at the time, extitihg. Immediately after that, 
there ftarted up a corporation which fitted the ſituation and the grant in every cir- 
cumſtance. I am at a loſs how to create a doubt in my own mind, upon this 
queſtion of the acceptance of that charter. "The learned judge, who tried this 
queſtion, did ſtate to the court, that he had given a direction about which he him- 
telf had a doubt: He very nobly and manfully acknowledged it; upon which the 
court were clearly of opinion, that it was à mi/ direction to the jury, and miſled 
them in their deciſion; for the learned judge reported that he left it to the jury, 
as he certainly did, whether this charter of Charles II. was accepted by the antient 
cerporation? whereas I did take the liberty at the time to ſtate, it is in the memory 
of every body, that the queſtion was not that; but, whether it was accepted by 
the perions 10 when it acas direfed—perions of the deſcription of citizens and inha- 
bitants—in truth the inhabitants, the citizens, of Cheſter at that tine: for if it 
had been to the old corporation, it would have been to them by their corporate 
name. The learned judge did ſtate, at the time, that he was in great doubt whe-- 
ther he was right; but he did ſo ſtate it to the jury, and therefore no doubt he 
miſled the jury by putting the queſtion in that way; but the court were of opinion, 
and I truſt you will think, that when the queſtion is properly put, all the evidence 
is one way; that there is no contradiction ; that you may as well doubt whether 
the ſun ſhines at this moment, as doubt whether that charter was accepted. I ſhall 
venture to. believe, that there can be no doubt as to your anſwer to that queſtion ; 
that you will ſay, the charter of Charles II. was accepted by the citizens and inha- 
bitants: It is a mere queſtion of fact. | 
The next queltion 15 one about waich you will have no doubt at all : it is, whe- 
ther Mr. Amery was choſen by the majority of the mayor, aldermen, and common- 
council, in common-hall aifembled ? I ſhall prove that election, and ſhall not waſte 
a moment's time upon it. | ; | 
The next queſtion is much of the fame fort; whether he was duly admitted? 
We ſhall prove it, if they put us upon it; and Nwill not take up a minute. | 
Gentlemen, we now come to two queſtions, the only cnes that remain, and the 
only ones that will require any evidence and confideration by you. | 
Tus firſt is, whether the order of council of the 12th of Auguſt, 1688, was 
_ * to the ſeveral perſons? They inſiſt, on the other fide, that it was 
ignified. | | | | | 


Now 
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Now I muſt beg to ſay a few words about that. By the charter of Charles II. 


| there was a power reſerved to the crown to remove, by an order in council ſigni- 
fied to them, the aldermen, common-council, and ſome other of the officers ; that 
upon the ſignification of the king's order in council to any of theſe, they ſhould 
be ip/o- facto removed from their offices. 'There was undoubtedly ſuch a power 
reſerved in the charter of Charles II. and here the gentlemen on the other fide are 
making uſe of the -moſt deteſtable part of this deteſted charter of Charles II. the 
only part that any men have found fault with; that is, the power of removal of 
the aldermen, the common-council, and the chief officers of this corporation, by 
the fat of the crown: And they ſay, that upon the 12th of Auguſt, 1688, an 
order of council was made, and ſignified to the ſeveral perſons they mention, fifty - 
or ſixty, or thereabouts, and that they were thereby removed. They take upon 
them to prove, that ſuch an order of council was made to remove all the ſeveral 
perſons that will be named to you by and by; and that this order was fignified to 
all and each of them. | | ; | 
Now, gentlemen, I contend—and I am perſuaded my lord will tell you I con- 
tend right that in order to have that queſtion found in favour of the proſecutor, it 
is neceflary for them to ſatisfy you not only that this order was made, but that it 
was ſignified to each of that great number of perſons that it is averred to be ſignified 
to. I take the liberty to lay down as clear law, ſubje& to my lord's correction, 
that if they fail to make out that this order of council was fignified to any one of 
theſe perſons, they fail in the iſſue. This was admitted at the laſt trial, or, at leaſt, 
it was ſo decided by the judge; but, however, I am ſatisfied it will be ſo decided 
now. That iſſue lies upon them, and a very conſiderable burden it is. The me- 
thod which they took laſt time to prove it, was ſomewhat curious, and it is a ſtrong 
inftance of the propriety in many cafes of new trials, for in conſequence of ſome 
evidence that then was given and not at all underſtood by any of us (becauſe it does 
not lie in our way,) there was ſome colour to ſay that it was fignified to the diffe- 
rent parties named by the order ; the courſe was, .by calling a preſent clerk of the 
privy-council to tell you that they have a method of entering a Vatatur, as they call 
it, when an order is made which is not iſſued. He produced the order-book of the 
. 12th of Auguſt, 1688, and it appeared that no ſuch Vacatur was entered; the 
conſequence therefore was drawn, that the order did iſſue. Now, from very falſe 
premiſes, and from ignorance of all of us on both ſides, of the fact, it certainly did 
paſs, that ſuch conſequence ought to be drawn. I venture to propheſy, that 
when that witneſs is called again, you will find that no ſuch conſequence ought 
to be admitted ; indeed, if I remember right, the learned judge, who then tried 
the cauſe, did ſhew a conſiderable inftance of penetration; for he ſaidy he ſuſpected 
that this ſame Vacatur, that was talked of,twas entered only for the purpoſe of keep- 
ing an account of fees, and ſo on; but conceiving that iſſue was of no great impor- 
tance, he directed the jury, that it ſhould follow the fate of ſome others; but after- 
wards, upon conſideration, he thought it of conſiderable moment, becauſe pregnant 
with important conſequences of law, and he wiſhed he had not fo directed the jury. 
As to the effect of this doctrine of Vacatur, that its not being affixed to this order is 
to be evidence of the iſſuing of the order, I will tell you how you will find that now— 
It will turn out juſt as the judge ſuſpected, that the Vacatur is entered merely for 
the purpoſe of keeping an account of fees, becauſe officers are apt to keep a very 
exact account of them, whatever part of their buſineſs they may neglect beſides ; 
but you will find, that no fees are due for the actual buſineſs of the crown, conſe- 
quently there was no occaſion to enter any Vacatur: though it was the buſineſs of 
the crown, it was not a buſineſs carried on in the zame of the crown, and only by 
a private proſecutor, which is the caſe in this and in many other cauſes ; but it was 
a proſecution of the crown, and by the crown officers themfelves. From that wit- 
neſs you will now learn, that no manner of evidence ariſes from no Vacatur bei 
entered, to ſhew that this order iſſued. Then, as to the ſignification of the order to 
the ſevcral parties named in the iſſue, there will be no evidence offered ; on the 
| contrary 
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contrary; I ſhall ſhew, that many of the perſons that are named in that order particu- 
larly, did continue to act after that. I therefore ſhall venture to claim by and by, 
when that matter is gone into, that we are intitled to your verdict upon that iflue, 
that is to lay, that the order of council of the 12th of Auguſt, 1688, to remove 
Hugh Starkey and the other perſons named, is not proved to have been ſignified to 
each and all of them; the conſequence is, the defendant will be intitled to your 
verdict upon that queſtion. | | | 

Then we come to the laſt queſtion-- which is a ſerious one for your deciſion ; 
when 1 ſay fo, I mean, that it is one of the three iſſues that require your attention, 
and it is this: I ſtated to you ſome time ago, that there was a judgment in a pro- 
ceeding in gas wwerranto, at the ſuit of the crown, nullifying and totally putting an 
end to the old cÞrporation of Cheiter. My learned friend himſelf tated that to the 


jury, in the laſt cauic;; his pleacer tated it—-it was upon the record at length; the very 


words of it fironger even than we have ſtated it here. My learned friend, in al- 
molt every other ſentence, referred to that judgment. Gentlemen, to ſhew the 
verſatility of the parties, and of their counſel, the iſſue you are now to try is,—that 
the very judgment, of which he talked ſo repeatedly, and which was ſtated by 
enem upon the record on the latt trial, does not exiſt. They blow hot and cold 
they contend now directly oppoſite to what was before ſtated by themſelves. | 
Now, gentlemen, this is a queſtion of fact — We ſay, on the part of the defen- 
dant, that there was a proceeding in guo <varrarts againt the corporation of Cheſter, 
which was followed with two different judgments, the /aft of which totally diſſolved 
and diſcorporated the city of Cheſter. We ſtate them upon the record. The pro- 
ſecutor, who had before ſtated them upon the record, now takes it into his head, 
for his own purpole, to turn his back upon his own afſertion, and to aſſert directly the 
contrary, and to ſay, that there never was any record of ſuch a judgment. We 
ſtate, on the part of the deiendant, that there was ſuch a record, but that it was 
loſt or miſlaid - that makes it a matter of tact, lor otherwite it would not have been 
for the deciſion of a jury. True it is, that we cannot produce you the record of 
that judgment; true it is, (however probably you may ſtare at it) that there is no 


record of nincty-nine out of a hundred of the judgments, criminal and civil, in this 


country, to which all mankind have ſubmitted ; that is to ſay, you will not find it 
entered upon the record; but it does not follow, that becauſe a man loſes his deeds 
he loſes his eſtates—it does not follow, that becauſe a piece of parchment is taken 
away, or loſt, cr miſlaid, that therefore you loſe the effect of the judgment - thank 
God, the law of England is not io abſurd, though it gives high c1egit to a record; 


and though the conſequences of a record are important, yet there is not a doubt that 


we arc at liberty, When you cannot find the record, to put the queſtion to a jury, 
whether that record exiſted, aye or no, juſt, like any other queſtion, - 

Now I will venture to ſay, that, except the record itſelf, we have the beſt poſſible . 
evidence that can be invented, ſtated, or imagined, for the exiſtence of the record. 
I will endeavour to make you acquainted with the proceedings:—Firſt of all, in 
order that you may underſtand the evidence we have to ploduce, the proceeding is, 
like the preſent, in ſome reſpects, calling upon the whole corporation of Cheſter, to 
ſhew by what authority they exerciſed their tranchiles, ſuggeſting that they had for- 
feited them ; the corporation called a meeting, as I belicve it will appear by the 
books, - they were perfectly conſcious that they could not defend themſelves, and 
they did not appear to that proceeding, and that guo warrants ; the effect of Which 
was, that there was a judgment for the crown, which is called an interlocutory judg- 
ment — the fit judgment, and not the final one. You will find h entered of re- 
cord, and the effect of it is this, that it ſeizes into the hands of the king the liberties 
and franchiſes of the corporation, until the court ſhall farther order—'TH1s is NO 
FINAL, NOR DOES IT OPERATE TO THE DISSSOLUTION OF THE CORPORATION, IT 
ONLY SUSPENDS THEIR EFFECT; it only ſeizes into the king's hand their franchiſes 


end libertics, jo that they ſhall not be permitted to exerciſe them, till the court 
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ſhall further order—T beg leave to ſay, it muſt be the act of the court. After that 
comes the fnel julgment, the effect of which is, that the corporation is totally nul- 
lified and deſtroyed, and is diſcorporated. Now, whether that laſt judgment was 
entered up, aye or no, is the queſtion for you to decide. I muſt beg your attention 
here; if I ieem to repeat a little, you will excuſe me, becauſe you will find the 
neceſſity of it, in order to graſp this queſtion, and to bring it immediately before 
your eyes. — The object of King Charles II. was, to get corporations into his hands, 
either by ſurrender, or by the effect of judgments - ſometimes, by terrifying or 
coaxing them into a ſurrender ſometimes, by proceedings in guo warrants, and 
getting a judgment of oer, as it is called, which puts an end to and diſſolves the 
corporation. Both methods had been uſed in a great variety of inſtances, and had 
ſucceeded ; and the hiſtorians of that time tell you, and with great truth, that this 
was one of the great grievances which raiſed that ſpirit in the nation, which the 
trial of the biſhops inflamed, and which finally occaſioned the ruin of King James. 
When James II. began ſeriouſly to be frightened, — and when he ſaw that the army 
in Holland was intended againſt England, which nobody but himſelf had doubted, 
in order to appeaſe the people he iſſued a proclamation, to ſatisfy them that no- ad- 
vantage ſhould be taken of thoſe proceedings, whether by ſarrender, or by judg- 
ments againſt the corporations. 
Gentlemen, you will obſerve that the queſtion I am ſpeaking to now is, whether 
there was an entry of that final judgment againſt Cheſter. And, in the frit place, 
I beg leave to read to you the proclamation of James II. which, in my imagina- 
tion, could alone leave no doubt in the mind of any perſon that there was ſuch a 
judgment. That proclamation is dated 17th Oct. in the 4th year of James's reign, ' 
and the recital you will find to be to the purport-I have juſt now ſtated; it recites, 
« That ſeveral deeds of ſurrender, which have been lately made by ſeveral corporations 
and bodies corporate of and in our cities and towns, and within our kingdom of 
England and duminion of Wales, of their charters, franchiſes, and privileges, are 
not yet recorded or enrolled ; and that upon the proceedings and rules for judgment 
which have lately been had upon the quo warrantos or informations in the nature o 
a quo warranto, judgments: are not yet entered upon record; whereupon, notwith- 
ſtanding new charters have been granted in the reign of our late dear brother, and 
in our reign, which ſaid deeds being not enroled or recorded, do not amount unto, 
or in law make any ſurrender of the charters, franchiſes, or liberties therein men- 
tioned, and ſuch of the ſaid corporations, or bodies politic, againſt which, rules for 
Judgment have been made in the life time of our late dear brother, or fince in our 
court of King's-bench, (but no judgnients entered upon record) are not diſcorporate 
or diſſolved.“ | | 
This is a recital then of two kinds of caſes, the one where the corporations have 
ſurrendered their liberties, but thoſe ſurrenders were not recorded: (a ſurrender not 
recorded paſſes for nothing, not ſo a grant under the great ſeal) A judgment pro- 
nounced but not entered upon record has no operation ; in theſe two caſes, there- 
fore, which are recited, the king found himſelf at liberty to do what he im- 
mediately does do to the particular towns which he ſtates in this proclamation ; he 
grants releaſes and pardons, and ſets them up again by virtue of his own pre- 
rogative and power, for it was in the power of the crown to do it: Then where 
there had been a ſurrender not enrolled, and where' there had been judgment not 
recorded, there was not an end of thoſe corporations, it was in the power therefore 
of the crown, to ſay, © I will not take advantage of theſe ſurrenders by enrolling 
them, I will not take advantage of theſe judgments by recording them, it is com- 
petent for me in this ſtate of things to ſet you up exactly as you were by my own 
act, by my own act I will do it.” : | 
But there was another caſe, where the judgment had been enrolled, and there it 
was not in the power of the king by his prerogative to ſet them up again, for if 
they had been gone, he could only grant new charters and ſet up new corporations; 
m this proclamation, therefore, hg agverts tg chat gale ; he ſays, 5 Whereas mu 
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for judgment have paſſed upon informations in the nature of quo warrantes, againſt 


corporations and bodies politic of particular cities and towns in our ſaid kingdom 
and dominion, yet no judgments have been, or are entered upon record upon 
any ſuch informations, exc-pt againſt the city of London, Cheſter, Calne, St. Ives, 
Pool, York, Thaxted, Llanghour, and Malmeſbury.” To thoſe where the judg- 
ments had not b:en entered of record, he ſays, « I will ſet you up by virtue of 
my prerogative, by this proclamation I reſtore you.” With retpect to thoſe where 
the judgments had been entered of record, that is to ſay, Chefter, and the 
reſt of them, he promiſes that hereafter he will grant a charter, he directs his 
attorney- general to prepare one, and that as ſoon as may be the charter ſhall be 


granted. I therefore ſay, that this ſame proclamation is evidence to you that final 


judgment was entered of record againſt Cheſter, becauſe if it had not been entered of 
record, he might have done with Cheſter as he did with the other corporations; by 
the mere proclamation itſelf he might have put Cheſter in the fituation it was in 
before. 8 5 | 

But, gentlemen, I have a piece of evidence to this point behind, that, in my 
apprehenſion, is deciſive and conclufive, and that no man, in point of common 
ſenſe, or in point of law, will be permitted to diſpute it; I mean the charter of the 
4th James II. which they have introduced upon the record, on the ather fide, as 
the great ground of the preſent conſtitution upon which they ſtand. 


That charter recites theſe tuo judgments, and particularly that judgment upon 


which the preſent iſſue is, and upon which you are to decide, whether it was entered 


of record or no. One of theſe judgments appears upon the parchment record, of 


the other the parchment has been loſt or miilaid ; the king himſelf, under his 
great ſeal, by that very charter upon which they found themſelves at this day, con- 


5 
g 
3 
& 
* 
1 
* 
- 
+ 
X 
* 
2 
+ 
os 
7 
F 


3 


— 
r 


figers as recorded, and ſo ſtates the aus judgments; that the interlocutory judgment K 


was, in Hilary term, and the judgment you are to decide upon, whether it was 
ever entered of record, is in Trinity term; that is the judgment that is ſpecifically 
deſcribed here; it ſtates two judgments, one in Hilary term, the other in Trinity 
term, the one muſt be the interlocutory judgment, which we ſhall ſhew you was in 
Hilary term, the other is a judgment which we cannot ſhew you, becauſe the 
parchment 1s not forth coming, but we ſhew it you by this recital. | 

What is this piece of evidence? It is under the great ſeal co-temporary almoſt z 
it is important to ſhew what paſſed upon the ſubje& by the fact recited in 
the e N itſelf, that there was ſuch a final judgment; the proceeding 
was neceflary, becauſe there was ſuch a judgment, and for no other purpoſe. For 


the proclamation that I have read to you before, ſays, ** where it 25 ut entered of 


record a proclamation will do ;” but here it 7s entered of record, therefore, you 


muſt have it under the great ſeal ;” it does not content itſelf as the proclamation : 
did with talking of judgments in general entered upon record, but it ſtates both of 0 


theſe judgments, and the terms when they were entered upon record. 

We are trying now, in 1787, whether a judgment was entered of record almoſt 
a century ago > Why have we not the great ſeal ſaying ſo, and acting upon the 
ground that they were entered of record ? By the conſtitution and the law of this 
country, every record may be proved by the great ſeal ; if I produce a copy of any 


record in England under the great ſeal, the great ſeal is ſufficient teſtimony of it 


Can you have a doubt then when it is recited as a fact, that the lawyers of that day 
took care to look and ſee how it was? Can you believe that they would recite that 
fuch a judgment was entered of record when it was not ? They might go and look 
at the parchment, at this diſtance of time eve cannot; what perſons might get it 
away from the clerks afterwards, whether by accident or deſign, does not fignify 


a farthing, but the proclamation and this charter are decifive evidence that it was ſo 


entered. \ This is not all: I will venture to fay, as I did originally, that except 
the pr ion of the parchment itſelf upon the roll, we have every other evidence 


that can be. I ſay, if it is poſſible for a jury to find that there has been a judgment 


upon record without the production of that judgment itſelf, you have that * 
25 | 5 whi 
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which will compel and force you to do it whether you would or no, for I ſhall produce 
to you all the rules of court, all the circumſtances that do in fact precede the entry of 
ſuch a judgment, and I ſhall produce to you (what I have in my hand) a docket of 
that judgment itſelf. | 1 | 

Gentlemen, you don't know the meaning of the word doc4et. There is a book 
in ſame offices, in others there is a roll, which is called the docket book or docket roll, 
that is, a memorandum of the judgment entered; ſo that by looking at that book 
or that roll, without tumbling over muſty records, they can ſee whether there 
is ſuch a judgment, and cgn tell where to look for the original; that is juſt 
like an index to a book ; but when you make an index, you look into the book to 
fee whether the paſſage. is there or not; jult ſo is the proceeding of dockets. I have 
read the docket roll of that year of the 36th of Charles II. in Trinity term, which 
is the term of Trinity recited by that charter of James II. when the laſt judgment 
is entered, in which there is this, City of Cheſter: Entry of final judgment for 
our lord the king againſt the mayor and citizens of the city aforeſaid, by what 
warrant they claim to have and uſe divers liberties, privileges, and franchiſes 

within the city aforeſaid, whereof they are 1mpleaded.” | | 

Here then you have the docket, which is not to be made till the judgment is 
entered, to ſhew that that judgment vas entered: After this it ſeems to be wonder- 
ful—the gentlemen are nodding now as if they had made a great diſcovery, and ob- 
ſerving that ſometimes dockets are made before the entry of the judgments —that may 
be the modern practice for any thing that I know, becauſe I will venture to ſay that 
we are not ſo good, fo honeſt, and induſtrious clerks and officers as our anceſtors 
were, but this I take upon me to ſay, that it is not to be preſumed. I ſay, that by 
the principle of the law of England (J appeal to my lord's authority for that) if 
you ſee a docket of a judgment, it is to be preſumed that the judgment is entered : 
If you ſee a docket, and you ſee every thing that belongs to it, except the thing 

Itſelf, you are bound to preſume that that thing exiſted. This is the laſt queſtion. 

Now, gentlemen, I will in a tew words ſtate once more what the iſſues are, 
what I aſk of you on the part of the defendant, and then I will ſtate ſhortly the 
plain principle and reaſon upon which I found my requelt. | 

The Afrit iſſue is, that Charles II. did grant by his charter. You will have no 
difficulty about that, becauſe I will produce the charter. N 

The ſecond is, that the charter was accepted by the citizens and inhabitants. — 
J will ſhew that there was no corporation exiſting but them. 

The two next iſſues, that the defendant was duly elected and admitted, I ſhall 
likewiſe prove. WD : 5 

The iflue that the order of council was ſignified to Hugh Starkey and others, 
will be for them to prove: I ſay they will not be able to prove it, and if they fail 
in any one inſtance, we ſhall have your verdict on that iſſue. * | | 

I ſay, upon the laſt iſſue, that you ought to find your verdict for the record of 
this judgment, and therefore I ſay, that you ought to find your verdict for the 
defendant upon all theſe fix iſſues. 

Now Jet us conſider a little, what will be the effect of your finding a ver- 
dict for the defendant : The effect of it will be, that ar Cheſter they ſhall con- 
tinue to chuſe the aldermen and common-council by a majority of the mayor, 
aldermen, and comiiion-council, as they have done for a century paſt. I am un- 
willing to repeat any thing I ſaid upon the former trial, but I ſhould not do 

. Juſtice to my client without ſhortly doing it. I ſay it is a principle of excellent 
good ſenſe that the law conſtantly adheres to in all difficult queſtions that ever I have 
ſeen tried, to ſupport, if by any poſſibility you can, the uſage and cuſtom that has 

prevailed a great number of years; in point of common ſenſe it muſt occur to you, 
and it preſerves quiet, that men ſhould proceed in the way they have been ac- 
cuſtomed to do, it that be legal. Gentlemen, you have no better title to your 
eſtates, many of you perhaps not ſo good, fixty years is a ſufficient title ; the law 
pays great reſpect to cuſtom and uſage, _ will ſupport it if poſſible, Th 
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The learned dudge who unfortunately thought he was bound to ſtate the point of 
law to the jury as he did, over and over again ſtated, that it was the duty of the 
jury to find a verdict for the defendant, if they poſſibly could by law; we ſtated 
that to be the law, the court echoed it, Loth the judges of the King's-bench in 


ipeaking upon it, allowed that to be the true doctrine. 


Why do I labour it ? There is no difficulty : If it were to do miſchief, you will 
be bound to find all theſe verdicts by the cogeney of the evidence in favour of the 
defendant: It is for a very different purpoſe that I call upon you for your verdict 
tor the defendant, for it is to ſupport uſage and to preſerve quiet. 3 

If I have had the good fortune to make myſelf underſtood to his lordſhip and to 
vou, I ſhall think I have not ſpent my time in vain : I truft this cauſe is much 
better underfioud chan it was before. I ſhall now go through the evidence; 
I doubt not you would be extremely happy if you could by any means find a ground, 
but ſuch is that evidence that you will feel yourlelves compelied to give a verdict for 
tlie defendant. 


EVIDENCE FOR THE DEFENDANT. 


x Mr. Williem Hall (Sworn.) Examined by Mr. Leycefer. 
Q. You will put into court the charter of the 37th Charles II. 
| It ava; put into court by Mr. Hall. 

Mr. Serjernt Adair. Under what ſeal is that charter ? 

Mr. Bearcr:f?. It is only under the great ſeal. ; 

Mr. Serjcant Adair. It has not the ical of the county-palatine of Cheſter ? 

Mr. Hail, No. 

Do you know, whether that charter is enrolled in the county palatine of 

Cheſter ?—A. I don't know; it may, or may not. | 

Q. Do you know, whether it is uſual to enroll charters and grants reſpecting 
the city and county palatine of Cheſter, in the county palatine of Cheſter, or not ? 

A. I do not know. | | 

Q. How is it with reſpect to the patent of the ſheriff of the county palatine ? 

A. I believe the ſheriff's patent does paſs the county palatine ſeal. 8 

Q. Is not that patent annually enroll'd? : 

A. I believe it is ſhould ſuppoſe it is. 

Q. You have acted as under ſheriff? — A. Yes, 

Q. It was then ſo:— A. I believe it was fo. 5 

Mr. Leyceſler. Can you tell whether it was fo or not ?=A. No. 

Mr. Leycejter. It would fave a good deal of time, Mr. Serjeant Adair, if you 
would admit ſome things that were proved upon the former trial. It was proved 


that all the aldermen named in the charter of Charles II. acted. 


Mr. Serjeant Adair. It took up a conſiderable time to hunt for them. TI recolle& 
all their names were found. : 
Mr. Hall. I aid not know what that evidence led to, I thought it was to prove 
that they exerciſed their offices; butawe have a liſt of the corporation at the time. 
Mr. Leycefter. Does it appear from the corporation books that the aldermen and 
common- council appointed by the charter of Charles II. acted in their ſeveral ca- 
pacities? ä 85 | | | 
A. There are liſts of the corporation which we have here to produce; liſts of 
the actidg body; there is a liſt of the exiſting members before every aſſembly. 
Q. In th5ic lifts do all the perſons named in the charter of Charles II. appear to 
be acting dficcrs ?—A. Yes, to be the exiſting body. . 
Mr. Serjeant Alair. The aldermen were proved laſt time, but not the common- 
council. We mult have the common-council proved. | | 
A. Here is the atiembly file (producing it) all the looſe papers from time to 
time as they occur, are put upon the file. This is the file of looſe 3 follow - 
ing, in polnt of time, the charter of 37th Charles II. The corporate acts are car- 
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ried down in this way ; the orders upon petitions to the corporation are entered in 
a book, and the liſts from time to time of the exiſting body. 

Mr. Serjcant Adair. In what manner are thoſe liſts made out? 

A. When there are any new appointments there is a vacancy in them, and we 
fill them up from time to time, fo as to make them correct: ſuppoſing there were 
two or three vacancies we ſhould fill them up by ne elections, at the next aſſem- 
blies. 

Q. How are the lifts originally made ont ? 

A. We copy one from another: ſuppoſe there is no alteration, by death or va- 
cancy, the lift would be exactly at this aſſembly as it was at the lait. 

Q. You don't fill up the liſt till the election has been made ?—A. No. ; 

Court. T take for granted that you don't put them upon that liſt till they are 
ſworn in? | EN 

Mr. Serjeant Adair. That lift is no evidence of their acting. 

A. We never do any corporate act till we have at leaft thirty-three members pre- 

Mr. Leyce/ier. Do you keep theſe liſts in the ſame manner now? 

A. Exactly : in making theſe liſts we put down all rhe exiſting members of the 
corporation; ſuppoſing two or three are dead, then it is the buſineſs of the town- 
clerk, I apprehend, to note that, and to acquaint the aſſembly, that ſince the laſt 
aſſembly there is a vacancy, by the deceaſe of ſuch a one. 

Court. Before the aſſembly meets, you make a liſt, and leave out the names of the 


perſons dead ? 7 8 
A. Ves. Then there is a new election, and then thoſe newly elected are intro- 


duced into the liſt. 


Mr. Leyceſter. Before the election you make out a liſt of the exiſting body, leav- 
ing out the names of ſuch perſons as are dead ?—A. Ves. . : 

Q. Then this is a liſt of the exiſting body ? 

A. Yes, carried down from time to time. | | h 

Mr. Serjeant Adair. Have not the lifts that are now made out a title prefixed to 
them ? | | | 

A. We make orders, and of courſe enter them in the aſſembly book—it is, © at 
an aſſembly holden at ſuch a time before the mayor, aldermen, and common- 
council.” g . 

Q. Then what follows is the title of that liſt ? 

A. Before the mayor, aldermen, and common- council, and then follow the 
names. | : 

Q. The names of thoſe preſent ? 8 

A. They are the names of the exiſting body; we enter their names, and before 
we do any buſineſs, we ſee that we have a majority, or we can do no buſineſs—the 
lifts of the corporation are handed down, in this manner, to the preſent time. 

Mr. Leyce/ier. One of the liſts is dated 1685, the reſt of the title is rubbed out. 

_ PIR OP? Then there is a lift of names of that date, and that is all ? 

A. Yes. 
, Leycefter. In the lift you have produced there is a mark on the other ſide of 
3 | | 
A. We always mark thoſe that appear, and then I count them to be ſatisfied 
that there are a majority preſent. ' . 

Q. In this old liſt they are marked in the ſame manner? 

A. Ves; and I take it for granted theſe are the appearances. 

Mr. Serjeant Adair. Does it ſtate what they are, or are there only the names? 

Mr. Leycefer. I ſtated before, that all the title, except the date and the city of 
Cheſter, is eraſed by time. | 


* 


Court. Is that the earlieſt you have after the charter was granted ?—A. Ves. 
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Mr: Leyeefler. Several of the names are torn off by time as the paper is very 
tender. (a) | X | 

Mr. Plumer. There are twenty-ſeven in this liſt excluſive of the name of Ralph 
Poole, inſtead of Randolph Poole; all theſe perſons have the mark oppoſite their 
names of having appeared, and they are all entered in the order in which they are 
named in the charter; Randolph Poole was elected upon a vacancy, as we ſhall 
ſhew. | . 

Mr. Leyceſſer. Here is upon the fame file a liſt with a complete title, it is antece- 
dent to the charter, it is only to ſhciv what theſe lifts are: © at an aſſembly holden 
at the city of Cheſter, in the common-hall, the 13th of April, 1683, before Peter 
Edwards, eſq. mayor of the city of Cheſter, the aldermen and common-council 
of the ſaid city,” then follow the names in the ſame order, and tcored in the ſame 

war. | | 

Another lift of the ſame year, “ before Sir Thomas Groſvenor, mayor,” 
ard another of the year 1685, were produced, which contained the whole number 
of the common-council named in the charter. ES 

Mr. Leycefter. Mr. Hall, have the corporation a common ſeal by the charger ? 

A. They have. | | | | : 

Q. Haye they two ſherifts ?—A. They have. 

Q. Two coroners ?—A. Yes. 

Q. An Eſcheator ?—A. Yes. 

Q. A clerk of the market ?—A. Yes. 

Two treaſurers ? --A. Yes. 

Two leave- lookers? —A. Yes. 

A {word-bearer ? - A. Yes. 

Q. A mace-bearcr ?—A. Ves. | 

Q. Do you know whether the clerk of the market is a new grant by the charter 
of Charles II. or whether it exiſted before by former grants ? | eo 

A. They had ſuch an officer, I believe, before. 

Q. Is the common clerk a new grant? pt 

A, It is, I apprehend, under the charter of 37 Charles II. here are ſome words 
in the charter of Henry VII. that give power, I think, to the citizens to name 
ſneriffs“ officers. 1s ; 

Q. But is there any ſuch thing, eo nomine, as common-clerk before this charter 
of Charles Il ?=A. No. | | wa 3 „ 

Q. There are two murengers ? — A. Yes. 

Q. A yeoman and cryer ?—A. Yes. 

Q. Does the mayor take a toll? | 

A. Yes. The revenue from tolls the corporation has, but the mayor has ſome 
tolls to his own uſe; it is by the charter of Charles II. that the mayor is to have 
the cuſtomary tolls to his own uſe. | | 

Q. Did thele officers act immediately after the charter of Charles II? 

A. I have the records here to ſhew it. | 1 

Mr. Zzycefter. We have a liſt here containing fifty-one particulars. 

Mr. Serjeant Adair. Let me fee your lift and I will tell you what I don't put you 
upon the proof of; I will mark thoſe I admit; you muſt prove the others. 

Mr. Bower. Do you admit that the charter ſays all theſe things ? f 

Mr. Serjeant Adair, I have no doubt the charter ſays all that is there. I admit 
thoſe that I have marked as ſo exiſting. | | | 

Mr. Bower. We proved the zomina miniſtrorum by the ſeſſions file. 

Mr. Serjeant Adair. You mult produce that ſeſſions file. | 

Mr. Whitley produced it, and pat it into court. © © 


8% 


Mr. 


a | « | ; , 
{a) It was among theſe © tender papers“ that the account of Sir Thomas: Groſvenor's expences 


for proſecuting the quo war > . l 
8 quo Warranto, and obtaining the new charter, was diſcoycred, in e | | 
relator's attorney. | - ES 6 in court, by the 
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0 \ | 
Mr. Leyceſter. On what day have the mayor, aldermen, and common-council, 
elected a mayor? | ED 
Mr. Hall. The Friday after the feaſt of St. Dennis is the election day. 
. When the mayor has died, or been removed before the Friday after the feaſt 


of St. Dennis, how has the election been held? | 


A. The mayors who were before the 4th of James II. were Groſvenor, Wilſon, 


and Starkey, none of them died in their office. | 
But ſince the charter of James II. have there any died in their mayoralty ? 


A. I belicve there have been elections on ſuch occaſions ; there have been none in 
my time. a x Mp 
Q. Does it appear upon the books that inſtances of that kind have happened? 
A. Not by our books; it may, very likely, upon our papers. I never faw an 
entry ; but I have no doubt that there have been {uch inſtances. 
Q. D» you know any inſtance where a may or has died during his mayoralty ? 
A. Not in my time. | 5 _ | 
How do you know whether they have filled up the vacancy in the manner 
directed ?—A. I fancy they have. (5) | | 
Mr. Leyceſter. When an alderman or common-council-man has died, do yon 
know of another alderman or common-council-man being elected in his place, 
before the uſual day ? | | 
A. There is no day fixed for the election of aldermen and common- council men 
There are a variety of inſtances in the books of vacancies in the body of 64: it: 
is ſeldom a year paſſes but ſome of them die. | | 
2. How are the vacancies filled up, when an alderman or a common-counci]-man 


dies -A. By the ſelect body, the aldermen and common-council, during my time. 


Mr. B:xcer. All we give evidence of now, was proved at the laſt trial. 

Mr. Leycefler. Do you put us to prove, that, where any alderman or common- 
council-man has died, the vacancies were filled up by the ſelect body, during 
the three vears Immediately after the charter ? | 

Mr. Serjcant Adair. ' I admit it. 

Mr. Lefcefler. Does it appear, from the books, that the cuſtom” has been th 
ſame ever ſince that time, except during Whitley's mayoralty ? |: 

A. There is no inſtance to the contrary, except in Whitley's mayoralty, or one 
or two of his immediate ſucceſſors. | 

Mr. Serjeant Adair, In the firſt and ſecond year aſter the charter they were ſo 
clected ; in the third year, we ſay no ſuch thing appears: You muſt produce the 
entries of the third year to prove that, —A. There is no election in that time. 
Mr. Leycefler. Is there any entry of any aſſemblies ? | 

A. Yes, on Wedneſday the ſecond of June. At which aſſembly it was ordered, 
that a letter ſhould be ſcat to William Jodderell, from the mayor of this city, to 
know his pleaſure, whether he would ſurrender his leaſe. . | 

Mr. Scrjcant Adair. Is there any entry at all, in that year, of any election of 


ba - 


_ officers, eicher annual or otherwiſe ?=A., Not in this book. 


Mr. Plumer. Oulton appears to be mayor at this aſſembly : Groſvenor was the 
firſt mayor, Wilſon ſecond, and Oulton third. | 

Court, Then there mutt have been an election of mayor? 

A. Wilſon, and the reſt of the officers, were appointed by the aſſembly, when Sir 
Thomas Groſvenor went out of office: Oulton, and his officers, were appointed in 
tie fame manner. That Starkey acted as mayor, will appear clearly; but there is 
no entry of the election in the book of orders—there is a blank leaf: There is a 
portmote court book, by which it appears that all the officers acted. | 

Mr. Lezce/ter. There is a blank leaf left in this book, where the entry of the 
appointment of the officers ought to be, according to the courſe of entering the 
proceedings in that book ?—A, It ought to be there, I apprehend, _ 
« . f 9 : Mr. 


(5) The Earl of Derby died in his mayoralty, in 1702, and his ſueceſſor was elected agreeably 
ko „ in that caſe made by the charter of Elizabeth. There were ſeveral other ſimilar 


x 
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Mr. Serjeant Alair. Here is a blank leaf in the ſame way in another year. 

Vou will pleaſe to read the ſtyle of the portmote court. 
Mr. Hall read it. 
Mr. Leyceſter. It appears, from this book, that Starkey was . and ſworn 
into the office of mayor, on Friday the 14th of October, in the third year of King 
ames. 

Mr. Serjeant Adair. There is no doubt that Starkey was mayor in that year. 

Mr. Boxver, And that theſe were the officers that were elected, as far as appears 
by that book. 

Mr. Serjeant Adair. ves. 

Mr. Leyceſtier. How are the ſheriffs elected? 

A. One of the ſheriffs the mayor names: I don't know whether the aldermen 
partake in the election or not; but the mayor names the fr/f ſheriff, 
How are the murengers elected: 

A: They are elected uut of the aldermen, by the mayor and aldermen. 

Q. Ho are the coroners elected? 

A. They are named by the mayor: I don't know whom they are elected by; 

the mayor is aiked the queition, and he names them. 

Q. Do you know of any inftance where 1t has e chat the mayor has had 

a double voice ?=A. No. 

Q. Do you know of any inſtance of an equality of voices ?—A. No. 

Q. Do you know of any inſtance where the mayor and recorder, or either of 

them, have appointed deput ies? 

A. I would rather refer to the records, becauſe there may have hai ſome in- 
accuracies. 

Mr. Leyceſter. There is an inſtance on the 6th of April, the iſt of James II. 

Curt. And there is one entry of a court on the 4th of May, the iſt James II. 
held before Peter Pindar, deputy to Sir Thomas Grotvenor, 

Mr. Serjeaut Adair. Peter Pindar acted twice as deputy to Sir Thomas Groſ- 
venor, in April and May, and there is no other inſtance of a deputy. 

Mr. Plumer. There ts no power given to the may or or recorder to appoint a de- 
puty by any charter but this. 

Court. You don't contend that there is any other inſtance of a deputy mayor "ER 
the to that have juſt been mentioned? | | 

Mr. Beaver. We don't find any other. 

Mr. Leyceſter. When has the recorder appointed a Jones 

A. There are two or three inſtances where Levinge appointed a deputy : 15 bo- 
lieve I mentioned, on the former trial, that Mr. Cowper was appointed deputy 
recorder lately. 

Q. Are there any other (im of a deputy recorder? -A. I think there are. 

An entry read from the file, dated gth August, iſt Willam and Mary, «+ Ed- 
ward Wyanc, deputy recorder.” 

Mr. B:xwer. That makes three inſtances in the whole. 

Mr. Whitley. Here is an order that the deputy recorder is to wait upon the king. 

Mr. Leycefter. Mr. Serjeant Adair, do you admit the holding the courts as they 
were proved on the laſt trial ? 

Mr. Serjeant Adair. I do, but thoſe entries nk be read. 

An entry was read of a portmote court, held before William Street, elq. mayor, 
and William Wynne, deputy recorder. And another entry of 14th April, 3d 
James, before Edward Oulton, eſq. mayor, and Richard Levinge, recorder, ſtated 
to be held according to the uſage and cuſtom of the city of Cheſter, uſed and ap- 
proved from time whereof the memory of man is not to the contrary. 

Mr. Bier. We produce the entry of theſe proceedings, and the ſtyle of the 
court, to ſhew, that in that caſe where they ſtate a court to be held before the 
mayor and recorder, after the charter of James, they lay it was held according to 
ant. ent uſage, time immemorial: it is only to ſhew the inaccuracy of our entries. 
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Mr. Leycefter. Before the charter of Charles II. all the courts were held before 


the mayor only. | | 
Mr. Serjeant Adair. I don't admit that. Eo hz 
Court. I underſtood that it was admitted that the deputy mayor and recorder 
were two new perſonages. | 
Mr. Serjeant Azair. That was a miſtake. ; | 
Mr. Hall. All the entries that ever I ſaw of a portmote court, prior to the 
charter, were before the mayor only. ; 
Court. Is there any inſtance of a deputy mayor or deputy recorder, before the 
charter of Charles II? N 
A. There is not in the antient books: I never ſaw one to my knowledge: all 
the antient entries are before the mayor only? | | 
Mr. Leycefler. Do you call upon us to ſhew, that before the charter of Charles 
II. the courts were held before the mayor only. | 
Mr. Serjeant Adair. They were generally ſo held. 
An entry, read from the crownmote court roll, of a crownmote court, held 
before the mayor and recorder, 12th October, firſt James II. at which a man was 
convicted of murder. | | | | ' 
Mr. Serjeant Adair. I with to have the caption of that indictment read. 
| It vas read by the afſociate.] 4 
Mr. Plumer. The charter ſpeaks of the crownmote court as heretofore held, 
which may have led them into that entry: It fays, © Inſtead of a certain court, 
heretofore held in the city aforeſaid, before the mayor of the ſaid city, called the 
crownmote court, there may and ſhall be a certain court, to be held from hence- 
forward every ſix weeks, in the Guildhall of the city aforeſaid, before the mayor 
and recorder of the city aforeſaid, for the time being, which henceforth ſhall be 
called a crownmote court.” | | 
8 Serjeant Adair, And in this court they tried for all crimes, except high 
treaſon. , | 
Mr. Leyceſter. Do you admit that the ſheriffs held county courts ? 
Mr. Serjeant Adair. You mult prove that. 
2 Mr. George Whitley ſworn: Examined by Mr. Leyceſler. | 
This (producing it) is a copy of a return of members to parliament, at the 
county court. I examined it with the original at the petty bag office. | 
Mr. Serjeant Adair. How many inſtances are there of returns of members at 
the county court ? 4: | 85 
A. There is one the gth of March, firſt James II. another the 16th of February, 
firſt George I. and another the 5th of May, fifteenth George II. | | 
Mr. Leyceſter. Mr. Hall, do you know, on any other occaſions, of any county 
courts? -A. Not to my knowledge. , 
Q. Who holds the portmote court ?—A. That is held before the mayor. 
Q. Is the recorder there always? EE | | 
A. No, except they try cauſes; then the recorder is preſent, or his deputy. 
The recorder has always been preſent in my time, when there were any cauſes to 
be tried. I remember courts held by the mayor only, in the common run of buſi- 
neſs, but not to try cauſes. | | | 
Q. They hold pleas ?—A. Yes. 
Q. Does the ſerjeant arreſt for debt? — A. Yes. 
Q. Have they a gaol? — A. Yes, the Northgate tower. 
Q. Is there a pentice court ?—A. Yes. | 
Q. Who is that court held before? -A. Before the ſheriffs. 
* er fairs have they ? 
: ree; a fair at Midſummer and at Michaelmas, and the la 1 
* called Horn-and-hoof fir. e 
. Do you know whether that was granted by any former 
other, than Charles the ſecond's ?—A, 1 believe _ nme 
” | An 
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[ An entry read by the affeciate.] 
At an aſſembly on Saturday the 2oth of February, in the ſecond year of king 
James II. William Wilſon, eſq. mayor, it being put to the queſtion, whether or 
no a glove ſhould be hung forth, according to the uſual cuſtom, at fair time, to 
give notice of the approaching fair, to "be held the laſt T hurſday in February, 
according to the grant of the late Eing Charles IT. of ever bleſled memory, it 18 
ordered, by unanimous conſent, that a glove ſhall be hung out, to give notice of 
the ſaid enſuing fatr. 
And the fair has been held ever ſince that time ? 
A It has been held ever fince my knowledge. 
Court. The court of piepowder is exprelaly granted by that charter *—A. Ves. 
An entry read by the aſſociate. ] 
Feb. 12, 1685, paid for putting the new fair into the Gazette, by 
725 Mr. Mayor's orders, ten ſhillings. 
Do the mayor, aldermen, and common- council, make bye- laws i—A. TOE do. 
Has the mayor a {word carried before him ?—A. Yes. 
8 Do the ſerjcants carry maces ?—A. Yes. 
Do the citizens ever ſerve upon juries out of the city? 
RI Not to my know! edge. 
Q. Who has the goods of iclons ?=A. The corporation, I apprehend. 
Q. Are the citizens free from any cuſtoms that others are ſubject ro ?—A. Ves. 
Q. Have the corporation ihe inſpection of the river Dee? -A. Yes. 
Q. Have the mayor and citizens murage ?—-A. They have, 
Do they build upon vacant places? 
A. They either build or grant the ground. 
Q. Have they fe and fack ? 
Mr. Serjeant Alair. No doubt of it. 
N Before whom do the _ or and aldermen a the oaths 7 5 
A. The mayor takes the oaths of office iv hen he is elect ed, as the whole city ; 
he takes them at the common-hall. 
>. Who make up the common-ball ? — A. As great number. 
C:urt. The common-hall is the mayor, 1 common- council, and come 


1 


5 


monalty. 

A. Every body is admitted there. 

How many freemen appear to have been admitted 4 er the grant of the 
charter of Charles II? 

A. We have the rolls here: I fee fomething alluded to in ths printed account : 
I don't know That it is the fact; I don't ſay it is not; but we uſually ! keep a parti- 
cular entry: Suppoſing the perſon is entitled to his freedom by birth, we enter it 
as ſuch in our books. The freemen are not entered, in thoſe four years; how they 
were entitled, or whether they were freemen or not. 

Q. Produce the books you haue, by which it appears that any freemen were 
admitted. 

A. Here is a book, Aue from the 6th of March, 1684-5, Sir Thomas 
Groſvenor, bart. mayor, admittance money for treemen.” On the 7th of March, 
there are the names of thirtv-cight admitted. There is another entry of admit- 
tance money tor freemen, Nov. 5, 1685, to Oct. , 1686. 

Mr. B;xcer. The old frecmen have a right to come in, and be admitted. Theſe 
are all new ones. 

A. All free men, by indenture, pay 11. 38. 4d.—by birth, 3s. 4d. Here is 
another book of receipts tur admittances, 1686 ; in October there are thirty-cight. 
Here is another of reccipts for admittance of ſreemen, Feb: 2, 1687. 

Q. What 15 the average number of freemen admitted now ? 

A. Some years we have very fe; eſpecially after our laſt general election: the 
average is about thirt 7 or torty. Tney take up their freedom according to the cir- 


cumitances, 
Q. Whether 
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Whether any of the old freemen ſeem to have acted after the charter of 
Charles II ?--A. There is no doubt about it. | | 
Q. How does that appear? — A. From the pannels of the juries. 
Q. None ſerve upon juries but freemen ? | | 
A. No; except on coroner's inquiſitions; upon juries in the county courts they 
only admit freemen. . | 
Mr. Serjeant Adair. How many pannels do you produce during the four years, 
to ſhew that the old freemen acted? If you ſtate the number we will admit them. 
we A pannel read 16th July, iſt James II. 
Another 1th Sept. 3d James II. 
| Another 28th Feb. 2d James II. : ; 8 
Mr. Lryce/er. There are eleven of the old freemen on the firſt pannel : There 
are ten upon the pannel of the crown-mote court of the 12th Oct. iſt James II. 
where the man was indicted capitaily. | | 
Mr. Serjeant Alair. If you will take it generally I have no objection; that 


between the firſt and fourth of James II. there appear a number of the old freemen 


to have ſerved upon the juries. | | 
Mr. Leycenler. Who has the hoſpital lands? — A. The corporation. 
Q. What is the name of the hoſpital ?!—A. The hoſpital of St. John. 
Q. Have the corporation the profits of the hoſpital lands? | 
A. They have: We have the regular rentals of the hoſpital from 1703 : I think 


we have them pretty regular from that time to this. 


Mr. Leycefter. Do you admit that Whitley died in 1697? 

Mr. Serjeant Adair. Ves. 

An entry read, dated the 11th Oct. 1698: Alfo at the ſame aſſembly it was 
ordered, that Sir John Mainwaring be deſired to give this city ſatisfaction, by 
producing his grant as to the title and intereſt claimed by him in the lands and 
revenues belonging to the hoſpital of St. John of Jeruſalem, which were granted 
to this City to hold from the death of Colonel Whiley, deceaſed. , | 

Mr. Leycefler. The charter of Charles II. grants theſe lands from the death of 
Whitley. „ | | 
An entry read, dated 19th Aug. 1703: Alſo at the ſame aſſembly it is 
ordered, that Mr. Recorder be deſired to go over to lady Mainwaring to receive 
from her the ſeal of the hoſpital of St. John, in this city, with the counter-part 
of leaſes and other papers and writings relating to the ſaid hoſpital, and that he be 
entruſted with the charter by which the fame is granted to this city, and that the 
mayor and aldermen of this city, or the greater part of them, ſhall, and may, if 
they think fir, give the executors of fir John Mainwaring or Col. Whitley, a 
diſcharge for the 500l. given by the late king William, for building the common- 
hall of this city. | | 

Another entry read, dated 2oth Sept. 1703 : At the ſame aſſembly it is ordered, 
that dame Elizabeth Mainwaring, may have an inftrument under the city ſeal, to 
indemnify and ſave harmleſs her the ſaid dame Elizabeth Mainwaring, her heirs, 
executors, and adminiſtrators, of and from all ſuits and damages which may hap- 
pen to her or them, by reaſon of her delivery of the antient ſeal of the hoſpital of 
St. John the Baptiſt, without the Northgate, of the ſaid city, together with the 
counter part of leaſes, deeds, evidences, writings, and papers relating thereunto, 
unto the mayor and citizens of this city, and that the charter entruſted with Mr. 
recorder by a late order of aſſembly, be depoſited and kept in the treaſury of this 
city : That Nathaniel Croſs, jun. be continued collector of the revenue of the ſaid 
hoſpital, with the allowance of his uſual ſalary, and to make his acccunts from 
time to time to the mayor and juſtices of this city, for the time being. 


An entry read, 10th Dec. 2d year of Queen Ann: Allo at the ſame aſſembly it 


is ordered, that the juſtices of the peace, the ſheriffs, and treaſurers of this city, 


or any five of them, whereof three to be juſtices of the peace, do inſpect the books, 
the counter parts of leaſes, writings, and other evidences relating to the ſeveral 
| x" "00 | hoſpitals, - 
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hoſpitals, &c. and inform themſelves of the names of the particular tenements, 
cloſes, and parcels of land belonging thereunto, and report their obſervations, &c. 
to the next aſſembly. It is farther ordered, that Nathaniel Croſs have a proper 
authority under the ſeal of this hoſpital ; and it is unanimouſly reſolved, that all 
the revenues of the ſaid hoſpitals be applied to charitable purpoſes. 

And it is farther ordered, that the thanks of the houſe be given to Mr. Shacker- 
ley, for his care, kindneſs, and expence, in afjerting the rights of this city to the 
ſaid hoſpitals ; and alſo that ſtands for the ſword and mace be put up in the chapel 
of the ſaid hoſpital, and that convenient ſeats be made there for the mayor and the 
alderinen of the ſaid city. | 

Mr. Leycefter. I ſuppoſe you don't diſpute that the corporation have been in poſ- 
ſchon of the hoſpital lands ever ſince that time? | 

Mr. Serjeant 4datr. Certainly not. | 

Mr. Leyceſter. How has the money ariſing from theſe hoſpital lands been applied? 

A. There are a number of charities. | 

Mr. Serjeant Atair. I dare fay it has been very properly applied. | 

Mr. Leyceſler. I believe money has been borrowed upon the ſecurity of theſe lands. 

A. Thc corporation has given a great deal to the hoſpital. | 

Mr. Serjeant Adair. They receive and diſpoſe of the property. 

A. They do; ſome of it is to repair the gaols. 

Mr. Leyceſfer. Have they granted leaſes of the hoſpital lands? — A. A great many. 

A leaſe read, dated 5th October, 13th Charles II. between Roger Whitley, of 
Weſtminſter, in the county of Middleſex, eſquire, maſter of the hoſpital of St. 
John the Baptiſt, without the Northgate of the city of Cheſter, and the brethren 
and fifters of the fame hoſpital, of the one part; and Roger Hughes, of Chorley, 


Mr. Boxwer. We have twenty other leaſes in ſucceſſion. 

Mr. Serjeant Atair. You need not read them. 

Mr. Leycefier. What is the value of them? A. About pounds a year. 

Q. The corporation have an eſtate in Spital Boughton? 

A. A ſmall eſtate there; and we have granted away the waſte lands in Spital 
Boughton. 

Q. That was granted by the charter of Charles II.— A. Ves. 5 

An entry read, dated zoth Auguſt, 1737: Alſo at the ſame aſſembly, upon read- 
ing the petition of John Thomplon, praying a grant in fee farm of a piece of waſte 
ground in Spital Boughton ; it is ordered, that the juſtices of the peace of this city, 
&c. do view the premiſes, and report what is fit to be done thereupon. 

An entry read, dated 17th Auguſt, 1738: At the ſame aflembly, upon reading 
the petition · of Catherine P „pray ing a grant in fee farm of a piece of waſte 
ground, belonging to this city, in Spital Boughton, within the liberties of this oy ; 
it was ordered, that the juſtices of the peace of this city, &c. do view the premiles, 
and report what is fit to be d6ne thereupon. 

Mr. Leyceſter. Do you call upon us to prove, that we have granted the waſte in 
Spital Boughton ? | Es 

Mr. Serjeant Adair. You will prove whatever you think proper. 

| Thomas Almond, ſworn, examined by Mr. Bower. 

Q. Do you know Spital Boughton, in Cheſter ? | 

A. Ves; I live within forty yards of the place: I was born there 

Q. Do you know of any rents being paid by any body to the corporation? 

A. Ves; I know of a piece of ground being vacant fifty or ſixty years ago; one 
Philips took it in, and had a leaſe of it from the corporation; it was a large piece 
of ground. N 55 ; | 

Q. Do you know what he paid for it ?=A. No. 

Q. Do you know of any body elie that had any other land? 

A. Yes, Mr. Hinton, a druggiſt; he had a garden along the river, in Spital 
Peughten : I held a picce of ground; my father had it; it is but a ſmall piece. 


Q. Did 
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Q. Did he pay any acknowledgment for it ? 
A. I can't tell; but I held it under the 75 as I underſiood. 
Is it near Barrel-well ?—A. Yes. 

. Is Barrel well in Spital Boughton ? $ 
f A. I went down to Barrel-well on a Holy-Thurſday ; they put the boundaries 
of the Spital near to us. | 

Q. Did you go through en in your perambulation of the city boundaries ? 
Did you take in Barrel-well, when you went the boundarics of Spital Boughton ? 

A. We did, and were in a houſe, and broxe biſcuits there. 

Mr. Serjeant Adair. What ! are you you talking of the perambulation of a 
private eſtate ? 
Mr. Bower. It is only to ſhew, that it is Spital Boughton, What boundary has 
0 it ?=A. The Spital. 
Q. Who perambulated the Spital? | 
A. The Spital Boughton people perambulated it, 
. Q. They went into the houſe, and broke biſcuits, by way of e their rights 2 
N A. Yes. 

Þ Mr. Hall, examined again by Mr. Leyceſter. 

Q What rent do they pay ? 
A. Philips paid a rent of two ſhillings, Barrel-well pai a rent of two guineas, 
a year. | 

A Mr. Whitley produced, from the petty-bag-office, a writ for the election of mem- 
5 bers of parliament, 24th-February, iſt James II. A return thereon, gth March, 
j 1ſt James II. Robert Harriſon and John Johnſon, ſheriffs of the city of Cheſter, of 
B28 the one part; and Sir Peter Pindar, bart. H. Groſvenor, eſq. Robert Murray, 
; Thomas Wilcox, Thomas Simpſon, &c. on the other part. | 

Mr. Leyce/ter. Robert Fowkes, Richard Parker, William Thompſon, and Matthew 
Anderton, whoſe names are to that return, were none of them aldermen or com- 
mon- oouncil-men. 


A 
+3 
( J 


; An entry read: 

7 At an aſſembly holden in the city of Cheſter, at the common-hall of pleas there, 

on Saturday the 12th of March, in the firſt year of the reign of king James II. be- 
fore Sir Thomas Groſvenor, bart. mayor of the city, the aldermen and common- 

; council-men of the ſame city; it was alſo ordered, that a gratuity of twenty guineas 

q be preſented to Dr. Owen Wynne, for the &ctraordinary care and pains he hath 

| taken.in and about procuring the late charter, granted by his late moſt gracious 
majeſty king Charles II. to this city. 

At the ſame aſſembly, it was alſo ordered, that a gratuity of twenty guineas be 
given to Mr. John Kegge, for his extraordinary care and pains in ſolicitation about 
the buſineſs of the ſaid charter. 

At an aſſembly, 3d of April, iſt James II. before Sir Thomas Groſvenor, bart. 
mayor, &c. it was alſo ordered, that the monies due for the charge of obtaining his 
late majeſty's gracious charter, ſhall be paid by the treaſurer of this city, inte the 
hands of the mayor, to be by him paid over æobere it ought. 

Diſburſements on account of the new charter, March 6, 1684: 
Paid the expence at Boughton, on the reception of Mr. Mayor, with the city 
charter, by the juſtices” orders, 5s. 

Paid the gunners of the caſtle, for firing the great guns, at the reception of the 
charter, by Mr. Mayor's orders, 155. 

March 26, 1685. Diſburſements on account of the new charter: 
Paid to Mr. John Wilme, by bill charged from Mr. Mayor, 100l. 
Paid another bill to ſheriff Johnſon, charged by Mr. Mayor, 68]. 
| Given Mr. Cheſhire, the recorder's clerk, by order from Mr. Mayor and juſtices; 
p for ſervices done- upon account of the charter, three guineas, and 6s. 8d. he laid out. 
= - Paid Mr. Bartholomew Stone, Sir Thomas Groſvenor's ſteward, by bill on Mr. 
2 Mayor, on the charter's account, * 22 In the whole, 2041. 85. 2d. ad 
r. 
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Mr. Berber. This cloſes our evidence upon the acceptance of the charter. I un- 
erſtand Mr. Serjeant Adair has admitted, that ſince that time, with the exception 
of a few years in Whitley's time, the commons council have been elected our of the 
Citizens, and the aldermen have been elected out of the common- council. 
Mr. Serjcant Adair. Yes, with the exception of that period from 1693 to 1698. 
Mr. Hall, crofs-examined by Mr. Serjcant Adair. 

Q You have told us, that after the charter of Cherles the ſecond, the corpora- 
tion had a common-ſeal? — A. Yes, it is granted by that charter. 

Do you know whether it was a new common- ſeal then made, or whether the 
old corp0 -atizx had a common-lſea] ? pe | 
A. There was an old one; but whether this was a new one or not, I don't 1 
I don't know what letters are upon it; but we have the ſeal here. 

According to my recollection, upon the laſt trial, you thought it was the 
old Common-ſeal ? 

A, 1 did not ſay that to my knowledge ; I faid, I had no doubt they had one be- 
fore, 

Q. There has been a mayor ſince the charter, we are told; was there a mayor 

efore the charter of Charles II.? — A. There was, beyond a doubt. 

Q. How is the mayor elected? A. In the common-nall. 

Q. By whom: — A. Since my time, it has been allowed, that the citizens had a 
right to return two aldermen, who have the majority, and they are returned to the 
mayor and aldermen, who chuſe one to be mayor. 

Q. How long have you been acquainted with the corporation? A. I have been 
in office twenty- hre or twenty-four years. 

. How long do you remember the corporation? — A. Thirty-ſix or thirty-ſeven 
years I have liv ed 1 in the town; but I knew little of the matter till I came into the 
oflice. 

Q. From the time vou firſt knew the corporation of Cheſter, have you ever known 
a mayor elected otherwiſe than you have now deſcribed ?—A. I do not. 

Q. You have allo two ſherifts ?—A. Yes. 

As long as you remember them, how have they been choſen "I The 
mayor names the firſt ſherift ; I don't know whether the aldermen and ſheriffs con- 
cur in it or not. 

Q. The mayor, in fact, names him ?—A. Yes; I rather think that the meyer 
and aldermen concur in it, but I cannot fay. 

8 Did you ever know of a voting by the ons: upon the election of ſhe- 
riffs? — A. Not to my knowledge. 

Q. From whence do you inter their concurrence ?—A. There is a precedent- 
book we go by; by that the town-clerk afks the mayor, who ſhall be the firſt ſhe- 
Tiff ; and then the mayor generally names the firſt ſheriff, 

Q. Then the aldermen concur ?—A. Yes, I ſhould imagine ſo. 

Are the ſheriffs preſent ? — A. They are in general. 

Q. Who chules the other ſheriff ? — The lecond ſneriff is choſen by the citizens 
at large. 

Q. Has that been the mode uſed ever ſince you have known the corporation 
of Cheſter ?—A. Ever fince I have been in the office, and I believe during my 
time; but I knew very little of the matter till I eame into the office. 

. What is the office of common-clerk to the corporation ?—A. It is another 
name for town-clerk. | 

Q. It is the office that you hold ?—A. Yes. 

Q. What has that office been called ever fince you knew the corporation? 

A. It is generally called the town-clerk ; but I am appointed by many names. 

Mr. Szow. You have the aſſembly. book, by which you were appointed ; I gave 
notice to produce it, 


A. 1 
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A. I think I am appointed town-clerk by the name of, clerk of the pentice, of 


ſeveral courts, crownmote, portmote, and I think, court of ſeſhon, and I bc:lieve, 
the county court. | 


Mr. Serjeant Adair. If I underſtand it right, the reſult is thus: the general 


ſtyle of your appointment is, town-clerk ; added to that, it is particularly ſpecified 
that, by your office, you ſhould be clerk of the ſeveral courts in the city ?—A. Yes. 
The ſheriffs' court, county court, felon, pentice, crownmote, and portmote 


court, and ſo on ?—A. Yes. | | 
Q. How are the two coroners appointed ?—A. They are named by the mayor; 


whether any perſon concurs, or nor, I really cannot pretend to ſay. 
Q. The mayor himſelf is eſcheator, and clerk of the market ?—A, Yes. 
Q. How are the two murengers appointed? — A. By the mayor and aldermen, or 


by the mayor and juſtices, ] cannot tell which. 


. Have they always been ſo elected in your memory ?—A. I believe I did, upon 
the former occaſion, and I think I now remember one irregularity, and only one. 


What was that irregularity ? Some of the aldermen were engaged, and we 


D 


had not he election upon the Friday after St. Nicholas. 
Q. But have the murengers been always elected in that manner? — A. Ves, they 

have. 5 5 i | 
Q. How are the treaſurers elected A. The treaſurers are named by the mayor; 
I don't know whether any body concurs with him. | | 

Q. Where does he name them ?—A. In the common hall. 

Q. Do you remember any conteſt, or voting ? | 

A. I do not remember any ; if the gentlemen will be ſo kind as to put me in 


How are the leave-lookers appointed ?—A. They are named by the mayor in 
the common hall. | | 
Q. Are theſe officers appointed at the ſame time with the election of mayor? 
A. Yes, at the ſame hall. Es | | 
Q. And the treaſurers ?—Yes, . | 
Q. They are elected at the fame time with the mayor ?—Yes. 
Q. I think you ſaid, ſome time ago, that from your knowledge and inſpection of 


mind of it, I will give them an anſwer to it. 


the corporation books, you find, that there had been deputy recorders prior to the 


charter of Charles II.? ; 


A. I think there has been one ; I think I have ſeen an entry of that fort ; che 


e know it, they have had the inſpection as well as I have; the book is 
ere. f : 
Q. I think you ſaid, vou never recollected the mayor giving a caſting vote? 
A. I do not recollect that. | | | 
Q. Do you mean to ſay, you never recolle& an equality of voices ?—A. I do not. 
Q. As to the county court, is it held monthly? 5 
A. There has been none held during my time; I believe they are diſcontinued, 


and for the reaſon I gave upon the former occaſion. We had an act of parliament, 


authorizing citics that are counties of themſelves, and that proceed by writ and not 


by precept, to ele& members of parliament, to proceed in three days. 

Q. Since that the county court has been difuled ? | 

A. It has been diſuſed. TI rather think there was an election or two after that act 
of parliament ; in my time there has been none. | 

Q. As to the crownmote court, how often is that holden ? 5 

A. We hold it now only once a quarter; that is, we hold it four times a year. 

We generally have a crownmote court at the time of the aflizes, when the gentle- 
men at the bar attend us. | 

Q. You in fact hold it four times a year ?—A. With a few exceptions. 

Q. So often in general, but nat oftener ?—A. No, unleſs by adjournment. 

Q. How often do you hold the portmote court ? | 
A. Every fortnight, if buſineſs requires it. 


Q. On 


i 
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Q. On what day is the portmote court holden ? Es Every Monday fortnight. 

Q. Before whom has the portmote court been holden ? 

A. It has been held, during my time, before the mayor only; our entries are ſo 
at cauſes the recorder always attends, as I ſaid before. 

2 If J underſtand you right, the ſtyle of the portmote court, as long as you 
have known it, is“ holden before the mayor, e to the antient uſage, from 
time whereof the memory of man is not to the contrary ? A. Certainly. 

Q. You have never, in fact, known a deputy may 2 ? 

A. There has been no depuration ſince J have been in the office; ſome 3 
have deſired, perhaps, one of the aldermen, to do the buſineſs when they have been 
abroad. 

Q. Before whom, in your time, has the, crownmote court been holden ? 

A. Before the mayor. 

Aſfited, as in the other, by the recorder in fact? — A. Ves. 

Q. But the ftyle of the court has always been before the mayor, according to the 
cuſtom, from time whereof the memory of man is not to the contrary ?. | 

A. Yes, in my time. 

'Q V What ſeal is uſed for the koſpltat: lands? 
A. This is it—and this is the common ſeal. (producing them.) 
QQ. They have been always uſed as different ſeals in your time? 
A. Yes; we ſeal the leaſes with this (the hoſpital) ſeal. . 
Fo The ofice of treaſurer, pays, receives, and keeps the corporation account? 
It uſed to be ſo; but the corporation made an order, that the tow n-clerk, or 
5 deputy, ſhould receive them, with an allowance. 
Q. Do the trealurers paſs any accounts? 
A. The accounts audited by the mayor and magiſtrates. 
But the treaſurers pats their accounts before that? 

* In fact, the money matter account is mine. 

Q. Before that time, do you know at what time of the year the TR in made 
up their accounts ?—A. It is very uncertain when they make up their accounts. 

Is there any order for that ?—A. I don't recollect that there is. 

Q When is the day of election ?—In October. 

Q. Do you know, in point of fact, how long before their office expires, each 
year, they make up and pals their accounts ? 

A. Long afterwards ; I apprehend it is impoſſible they Can m paſs their accounts 
within the year. 

Q Then in general the treaſurers, while they paſs their accounts, and the officer, 
whoever it is, that pailes the accounts, does not have em audited in the courſe of 
the year ? 

A. Yes, it is ſo ; the accounts are of ſuch a nature, diey cannct bis made out and 
paſſed within the year. | 
Q. Your opinion then is, that the treaſurers of each year did-not make up and 

paſs thcir accounts in the year in which they were trealurers ? 

A. When I came into the office there were ſeveral treaſurers accounts unſettled. 

Q. What deſcription of perions are entitled to their freedom in the AN eas of 
Chciter ? 

A. A perſon ſerving a freeman, being bound to a freeman, and ſerving the wi- 
dow —iIt is an appren i for ſeven years; and by birth, or by order. 

Q. By order, means the honorary freemen ? ?-- A, By purchaſe, or otherwiſe. 

But the qualifications that give a Tight to demand the freedom are _ by 
birth and ſervitude ? —A. Yes. 

Q. You lay, in the city courts, freemen alone ſerve upon juries ? Les. 

Vou know nothing of any other charter relpeting the hoſpital of St. John' 8, 
than that which has been produced to-day ? 

A. I don't fay ſo; I know ſeveral charters: I will give you a mort hiſtory of 
che nature of the buſineſs as it 1 to me. | 

Mr. 


N 
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Mr. Leycefier. You are going to ſpeak to ſomething you don't know. 
Mr. Bearcroft. Let him ſpeak to things which he knows. | 
Mr. Serjeant Adair. Do you know of any charter other than that which has becn 
produced to-day ?—A. Yes, ſurely, and we will produce them if you pleaſe. 
. There are, in fact, other charters reſpecting the hoſpital lands beſides theſe ? 
A. Yes, there are. | | | 25 
Q. How many ?—A. Two only, I think. 5 | | 
' Q. In order to enable us to call for them, tell us what are the dates of thoſe 
tiwo charters ? : Fn 
Mr. Leycefter. We will produce them. 5 
A. One of Oliver's, 1658, the other the 15th of Sept. 4th James II. 
Q. Do you know of any diſtin and ſeparate charter from this? 
A. I do not recollect any, | 
Can you venture to ſay, that you have made diligent ſearch amongſt the 


records and muniments of the corporation, and that there is none? 


A. I have made diligent ſearch, and I believe in my conſcience there is none. 

. You have ſearched for that particular purpoſe ?—A. I have. | 
 Q. I obſerve in one of the orders you produce concerning the hoſpital lands, an 

order for the payment of 5ool. ſome charge by King William III. upon the 


hoſpital lands? | 


A. No ſuch thing; that was given towards building the common-hall or 
Exchange. | | | | 

Q. By whom given ? DS ode | 

A. King William, and it appears by the order, paid to Col. Whitley ; King 
William gave 5ool. to it, and I believe it was in Col. Whitley's hands, it appears 


ſo from the books. | 


Q. Do you know any thing more of it than what appears from the book ? 
A. Yes, by hearſay, which I beg to be excuſed from relating. 

Q. Do you know of any order relative to that of the 19th of Auguſt, 1703 ?— 
This is the order, be ſo good as explain it.—A. It is for the recorder to wait upon 
lady Mainwaring to receive the ſeal of the hoſpital. „ 

Q. Do you know of any other entry reſpecting that 500]. ? ö 

A. I think there was ſomething in diſpute about the payment of it, whether 
Col. Whitley, or his family, ought not to make ſome allowance; but I cannot be 
certain to that : there was a matter of account, I think. | 

Q. Have you had occaſion, as town-clerk, to look back into the records, and 
order books of the corporation, previous to the charter of Charles II ?—A. Yes. 

Q. How does the election of aldermen and common-council-men appear to have 


been made, previous to that charter? — A. They have been by the ſelect body: I 


don't ſay that they have always been ſo. 
Q. How long has that mode of election prevailed in the corporation? 
A. I don't know: very long. | | | 
Q. Very long, prior to the charter of Charles II ? A. Yes. | 
Q. The reſult of your examination of the entries is, that that mode of election 
prevatled long prior to the charter of Charles II? | 
A. Ves; but I don't ſay what it was antiently. = | 5 
Mr. Bearcr:ft. Now we will go upon the iſfae as to the election of Mr. Amery. 
Mr. Boxer. You remember the election of Mr. Amery ? 
A. Ves: I have been preſent at all the corporation meetings. 
Q. Do you recollect the election of Mr. Amery ? 


A. Ves; he was elected by the mayor, aldermen, and common-council. 


Mr. George Whitley produced a copy of the roll of the interlocutory judgment 
in Hilary term, 35 and 36 Charles II. | ; 


Mr. Serjeant Adair. That is admitted, 


Mr, | 
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Mr. Wilbraham ſworn : Examined by Mr. Bosver. 
Q. You have examined, ſomewhere, for a final judgment in that cauſe ? 
A. I examined this with the original rule-book, in the crown office. 
Court. You took the copy of this entry exactly as you found it? 
A. Ves: Here is the rule for the interlocutory judgment. 
Mr. Bower. That rule for the interlocutory judgment is prior in point of time? 
Court. I ſhall take for granted that there was ſuch a rule. 
[The rule read of Michaelmas term, 35 Charles II. that they ſhall appear 
peremptorily, under the common ſeal, the firſt day of next term: A rule 
in Hilary :erm, of an interlocutory judz ment : A rule of Trinity term, 36 
Charles II. for final judgment, unleſs cauſe be ſhewn in a week.] 
Mr. Wilbraham. I examined this by the docket roll; It is called the control- 
ment roll. | 
| [The copy of the dacket read.) 
[Mr. Whitley produce? the above copy of the docket roll. 
Mr. Mhitiey croſs-examined by Mr. Serjeant Adair. 
Q. Ts this a true and full copy of the roll? 
A. Of all that concerns the city of Cheſter. 
Q. Is it a irue and full copy of all the entry? Is there not a reference to the 
number of the roll in the treaſury ?—A. I think not. 
Where did you examine the interlocutory judgment? 
AT With the roll in the treaſury. : 
Was there any thing more appearing upon that rol! in the reaury reſpecting 
Checter, after the interlocutory judgment ? 
A. There was not: I examined it twice over. | 
Q. Do you recolle& obſerving the ſtate and appearance of the roll at all ? was | 
there any thing wanting? A. Ir had the appearance of being perfect. 
Was there any entry immediately and cloſely following that upon the roll ? 
A: I think there was. | 
. Was there room, upon the Ge roll, for any farther entry, before another 
entry followed ?—A. I cannot ſay, 
Mr. Bower, to Mr. I:lbraham. I believe you have examined the rolls, in the 
rolls chapel, for a copy of King James's proclamation ? 
A. I have: This is a true copy of it. 
LI was read.] 
Mr. 1Vi/braham croſs- examined by Mr. Miles. 
Q. You lived with Mr. Brock, town-clerk of Cheſter, many ycars? 
A. Ves; and aſſiſted him as deputy of the pentice. 
. For how long ?—A. About three years. 
. You had acceſs to the charters, and all the muniments of is corporation? 
A. No ; ; they were under ſo many keys. 
You know thoſe under which you ated ?-A. No. 
Q. When did you firſt hear of the charter of Charles II? 
A. When Mr. Snow firſt told me of it. 
Mr. Bower. We will now read the charter of James II. to ſhew that there were 
two judgments. | = | 
| [The charter of James II. read] 


The end of the evidence for the defendant, 
ts ; | a Mr, 
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May it pleaſe your lordſhip. Gentlemen of the jury, 6 


1 Malt requeſt your attention, I am afraid, a longer time than I could wiſh, in 


order to enable you to do complete juſtice between the parties; for you are called 
upon to-day to decide (I hope finally) upon a cauſe of ſome conſequence, in point 


of precedent and of law; of ſome conſequence to the publie, and of great im- 


ortance indeed to the rights and privileges of a very antient and reſpectable city. 
i am ſure, therefore, you will not grudge the labour and the time neceſſary to make 


' yourſelves maſters of the facts on both ſides, in order that, upon thoſe facts from 


whence alone you can derive your information, yon may form a true and accurate 
judgment of the queſtions you have to decide. Eh. 
My learned friend, in his opening, has told you, that the oftenfible object of this 
proſecution is to remove Mr. Amery from being an alderman of the city of Cheſter, 
an office which he claims upon a title which we aledge is an uſurpation ; but he 
has ſtated, that the true object aimed at is to put an end to the corporation, to the city 
of Cheſter itſelf, and io the cuſloms that have obtained there for above a century back. 
You will judge, gentlemen, when you have heard the whole cafe, whether there 


is any ground for this alarm which my learned frierd has thought it worth while, 


almoſt in the firſt ſentence that he has to-day utterec, to endeavour to excite in your 
minds. I am ſure you would apprehend from that fatement that the proſecutor of 


this information would, in conſequence of your vercict, raſe the city of Chefter to 


the foundation, if he happened to ſucceed. But who they are that with to ſubvert - 
the privileges and the rights of the corporation of Cheſter ; who they are that 
really wiſh to overturn, and that have, as far as in them lay, already overturned 


the rights and privileges of that city, and the antiert conſtitution of that reſpe Ra- 


ble corporation ; I believe you will be at no loſs to judge, when you have heard the 
whole of this cauſe: I truſt you will not impute it to my client, whatever you 
may be inclined to do to the clients of my learned friend. | 

Gentlemen, my learned friend next proceeded to ſtate the ſtory of a former trial; 
and nothing could be more proper or more correct thin the manner in which he 
firſt introduced it, for he ſtated, that he mentioned it for the purpoſe of laying it 
totally out of your confideration ; that you were to p:y no attention to what paſſed 
upon a former a but that he truſted you would co what you had ſworn ; that 
is, decide upon the evidence that would be given to- I entirely concur with 
my learned friend in my idea of what it is your duty o do; I am ſure you are not 
to learn that duty either from my learned friend or myſelf, your own good under- 
ſtanding, your own principles, and knowledge of the proceedings in courts of jui- 
tice, will inform you that it 1s not from what has ba! formerly here or in any other 
place, that you are to form your judgments, but from tle exerciſe of your under- 
ſtandings, acting upon your oaths, and agreeable to the :vidence that ſhall be laid 
before you. N | | 

When my learned friend, therefore, had ſo properly mentioned former tranſac- 
tions, to lay them out of the queſtion ; when he had told you that you were to pay 
no attention to the judgment of twelve of the moſt reſpeEable gentlemen in this or 
any other county, who fat formerly where you fit now; I confeſs I did not expect 


that he would have endeavoured to influence your judgmeit, I had almoſt ſaid to 


intimidate you, from exerciſing that judgment by appealing to what paſſed in another 
face. For if it be true that the former verdi& ought to hrve. no weight in your 
minds (which I admit) I conceive it is ſtill more true, that what paſſed in another 
place ought not to be talked of here with a view of influencing the judgment of a2 
jury; and TI leſs than all expected my learned friend to allude to a cireumſtance, ' 
which, not having been preſent at the time, I can ſcarcely believe ever paſſed ; I 
mean a hint which my friend has alluded to, ſuppoſed to be tarown out in another 
place, imputed to the learned judges of *a court in Weltminſiar-hall, and —_— 
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for the conſideration of the parties, whether, after what they are ſuppoſed to have 
heard in that place, they would venture to come down to try this cauſe ; that is a 


language which not having myſelt heard, } am not willing to believe was held upon 
any ſeat of juſtice ; that 15 a language which if it avas held upon any ſeat of jut- 
tice, I did not expect to hear repeated and ſtated to influence a jury. I am ture 
the two learncd judges who have deen alluded to, and who fat in that court of 


juſtice (for of 74 0-y was that caurt compoſed at that time) could never mean to 


intimidate a jury from exerciſing their judgrients, or parties from proceeding to the 
trial of their rights, by the authonty of any court whatever. I have the honour 
of knowing them both too well ta believe they could ever mean to do that which 
would be a direct inſult to the geztlemen called together to try this cauſe, a direct 
attack upon the privileges of juries, and upon the lairs and liberties of the 
kingdom. If my learned friend magines it ever entered into their minds that any 
thing they ſaid ſhould be cited to influence the judgment of twelve gentlemen called 
to Shrewibury to try a cauſe upon their oaths; 1 am ſure no uſe of what they ſaid 
would be more reprobated by them: I am ſure if my learned friend underſtood 
that any ſuch impreſſion was meant to be made, he greatly miſunderſtocd what fell 
from thoſe learned judges. = | 5 
My learned friend has complinented my client and his friends by ſaying, that 
if their intentions are right they have ſhewn a laudable ſpirit of perſeverance; but 
that if they mean miſchief and ronfuſion it is a perverſe obſtinacy. | | 
Now who it is that means michief and confuſion ; who it is that hath, at dif- 
ferent periods, introduced miſchief and confuſion into the corporation of Cheſter : 
a ſhort hiſtory of that corporgion, confirmed by evidence, will be ſufficient to 
inform your judgments ; whethei thoſe who, by an appeal to the laws of their country, 


endeavour to aflert the rights am privileges of their fellow citizens, or thoſe WhO 


have called in the arm of tzrany and de/potiſm, to cruſh thoſe rights and privileges: 
Which of theſe it is that mean miſchief and confuſion, I leave to the underſtandings 
of twelve Engliſh gentlemen tddetermine. If, therefore, it is not we, that mean 
miſchief and confuſion—if it it not we, that have ſubverted the rights and privi- 
leges of the citizens of Cheſter—I claim to my client all the merit of that perſe- 


verance and firmneſs which mylearned friend has been pleaſed to compliment him 


with—T diſclaim that perverſe »bitinacy, which, upon another ſuppoſition, he has 
imputed. | | | 

I cruſt, therefore, that, diſniſſing all theſe things, that were thrown out for the 
purpoſe of making an early inpreiſion upon your minds, before you ſhould- be 
acquainted with thoſe facts upon which you are to form your judgment; that, 
without looking forward to potticel coniequences, one way or the other, but acting 
as indifferent men, called together to decide upon certain matters of fact, upon 
Which the legal rights of coniderable bodies of men are to depend, you will pro- 


ceed to that enquiry whollyunbiaſſed by partiality, wholly uninfluenced by au- 


thority, wholly unawed by any ſappaſition of any authority whatever; that you 
will proceed to it coolly and deliberately; that you will exerciſe your underſtand- 
ings upon the application of matters of fact; and that you will take your directions 
in point of law from the only ſource from which you can, with propriety, now do- 


rive them from the very karned judge who fits upon the bench, and from whom, . 


I truſt, you will very correctly receive them. 1 

My learned friend ſaid, it was neceſſary to give you a ſhort hiſtory of the corpo- 
ration of Cheſter, and in one period of it a very ſhort hiſtory it has been, for, I 
think, all he has ſaid abott it, prior to the memorable æra of the judgment about 


the latter end of the reign of Charles II. would be comprized in a very few lines 


indeed, if it was to be correctly ftated ; he has ſtated, that Cheſter was an antient 
city, and that it had certain charters before that period; but what thoſe charters 
were; hat the conſtitution of the city, under thoſe charters, has been; what was, 
in fact, that antient corſtitution which we are accuſed of overturning ; my learned 
friend has thought fit © be wholly filent about; it will be my duty (becauſe it is 

; neceſlary 
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natural to the mind of man, on the one hand — thank God, there is ſome diſpoſition 
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neceſſary for the underitanding of this cauſe) to ſupply a little of that marked defi- 
ciency, and to point out to your attention, as ſhortly as the nature of the thing will 
admit, what vas the antient hiſtory, and the antient conſtitution of this corpora- 


tion. It will not be neceliary to carry it back to a very remote period of antiqui:y, 


becauſe an enquiry into this, with many other circumſtances of a ſimilar nature, 


| muſt be attended with a conſiderable degree of uncertainty and confuſion. It will 


be ſufficient for the purpoſes of juſtice, and for every degree of information which 
ou can wiſh to acquire, to take it up from the time when the corporation of 
Cheſter firſt aſſumed a definite and regular conſtitution; and that you will find was 


- fo long ago as the reign of king Henry VII. Now from the period of that charter, 


about two hundred and eighty years (the corporation of Cheſter having unqueſtion- 
ably exiſted as a corporation for a longer time, and probably as far back as memory 
and records can reach) you will ſind that corporation aſſumed a clearly definite and 
regular conſtitution, their ſeveral privileges were correctly marked, and their dif- 
ferent powers ſtated, with as much accuracy as one will find in any charter. The 
corporate body, by that charter, was the mayor and cirizens of Cheſter. It defined 
the number of aldermen and common- council, and diſtinctly mentioned all the 
oflicers of the corporation, from the mayor down to the mace-bearer. It alla 
directed the mode in which thoſe officers ſhould be elected, and you will find, 


that the rights of the great body of the citizens being at that time looked upon as 


molt reſpectable, thoſe rights are conſidered in every part of that charter, and that 
all the more imyortant elections, beginning with that of the mayor, and including 
all the aldermen and common-council, are inveſted in the citizens at large. At the 
ſame time that the charter paid ſuch an attention to the rights of the ele&ive boay, it 
gave the neceſſary powers and privileges to that which we ſhall call for diſtinction, 
the ſelect body, compoled of the aldermen and common-council ; ſuch as to prevent 
confuſion, are more conveniently exerciſed by a ſmall number than the many: I 
mean the right of making bye-laws, and ſeveral other rights of that kind, which 
cannot conveniently be exerciſed by very large bodies of men, and were, therefore, 
properly reſerved by that charter to the ſelect body. 

The defire of power is too natural to all deſcriptions of men; I believe to none 
more ſo than to the ſelect bodies of corporations. You will find that luſt of power 
very early began to ſhew itſelf—and that the attacks upon the rights and privileges 
of the citizens at large, which have very ſucceſsfully, upon moſt occafions, been 


made in the corporation of Cheſter, began, not a vaſt many years after the granting 
of this charter. Early in the reign of Henry VIII. you will find that the ſelect 


body (as the few generally ſurpaſs the many in management and addreſs) had the 
addreſs to get citabliſhed certain bye-laws, by which the right of election of alder- 
men and common-council, by the charter veſted in the body at large, was confinc 
to themſelves, the law-maters ; therefore it will be material for you to keep that pe- 
riod in your minds, and to pay ſome attention to it, through the whole remaining 

courſe of this cauſe, becauſe it will enable you to account for many circumſtances 


' which have been given in evidence to-day, from which you would be inclined (un- 


apprized of that and of ſome other circumſtances) to draw falſe and miſtaken con- 
cluſions. Gentlemen, you will find that a great deal of that which my learned 
triend has endeavoured (and rightly as an advocate endeayoured, for he has no other 

round to ſtand upon) to impute to the operation of this famous charter of Charles 

I. has in truth, originated at the early period I am now mentioning, and from the 
ſource Jam hinting at, to wit, thoſe bye-/axvs, the validity of which is at preſent totally 
immaterial. It will be neceſlary that I ſhould not only point them out to your at- 
tention, but have their period in evidence; and you will find, that ſrom the time 
of making them, wich but very little interruption, the elections of aldermen and 
common- council, were made purſuant to thoſe bye. laws, and not purſuant to the 
directions of the charter; interruptions there were, for as the deſire of power is 
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in the minds of men, alto to f̃eſiſt the ſpirit of encroachment, and at times, to aſſert 
their rights. g F | 5 

Gentlemen, you will find this diſpoſition was manifeſted by the freemen of Cheſter, 
in the reign of quecn Elizabeth; it cecafioned an interruption in the uſage that had 
been eſtabliſhed contrary to their charter, and it was countenanced and approved by 
the then wiſe adminiſtration. I believe few periods in out hiitory are more re- 
markable for ſound advice, than the reign of queen Elizabeth ; and much of the 
glory of that reign has been juftly imputed to the wiſdom of her aUviters. You 
will find that thoie adviſers did not think, that every attempt to eſtabliſh the rights 
and privileges of the citizens of great cities, aimed at nothing but ui, and con- 
Fiſtion; they did not think, that by countenancing ſuch attempts, chey were de ſiroriug 
and ſabwerting thoſe cities; for you will ind, that queen Elizabeth was adviſed to 
confirm, word by word, the privileges and mode of election laid down by the 
charter of Henry VII.—ſo that ir certainly appeared to thoſe wife miniſters to be 
proper, to be conſiſtent with juſtice, that thoſe antient rights ſhould be re-granted, 
confirmed, and re- eſtabliſned, to the citizens of Cheſter : the ſclect body, however, 
evailed themſelves of the circumſtance of a conſiderable length of uſage, even then 
having prevailed, and they, by art and addrels, periuaded the citizens, to ſuffer the 
elections, ſoon after the charter of Elizabeth, to revert to their former channel; 
and therefore that is true which came from Mr. Hall, the town-clerk (whole evi- 
dence, confidering his ſituation, I believe to be as fair a one as was ever given in a 
court of juſtice) that prior to the charter of Charles II. (in truth, ſo far back as 
the reign of Henry VIII. with a little interruption, that I was ſpeaking of in the 
the reign of Elizabeth) the uſage with reſpect to the election of aldermen and com- 
mon- council, was the ſame as it has been with reſpect to the election of Mr. Amery. 

As my learned friend has taken ſo much pains to impreſs your minds with a 
reſpect for antient uſage—as he has painted in ſuch ſtrong terms the dangers and 
miſchiefs of overturning that uſage, you will probably be ſurprized that I ſhould, 
by carrying that uſage ſtill farther back, and more diſtinctly and implicitly than he 
has thought fit to do, ſeem to ſtrengthen the weight of thoſe arguments: his lordſhip 
will perfectly underitand, and you yourſelves will (if not, it will be explained by 
better authority than mine} the reaſon why I do fo. The fact is ſo, and the truth 
ought to prevail. But though my friend has appealed to uſage, to bolſter up this 
charter, which wants much propping and iupporting indeed, yet you will ſee that 
z/2ge is not the ground upon which Mr, Amery has thought fit to reſt his title; 
therefore if Mr. Amery avas entitled by wage, if that mode of election was legally 
confirmed by the antient uſage of the city of Cheiter, he has thought fit to deſert that 
better title, to accept a worſe, But zz is upon that worſe title which he has thought fit, 
upon this record, to reſt his claim—and/upon 7zhat alone to-day, your decifion muit 
be made. Therefore, though you might, at firſt view, be inclined to believe that 
a practice which prevailed ince the charter of Charles II. was introduced by that 
charter, and having been acquieſed in, was, in ſome degree, evidence of accept-. 
ance, yet when ycu find that it prevailed a century before that charter was ever thought 
of (with the interruptions that I have ſtated to you) your own underſtandings will 
convince you, that it loſes all force as to the purpoſe for which it was adduced—it 
is a propoſition ſo clear, that you need no law arguments to enforce it—it is the 
language of plain common ſenſe, that whatever exiſted before a charter, could not 
derive its force, authority, and efficacy, om that charter. If therefore we ſhew you, 
that the principal part of that upon which my friend has relied on, in order to ſhew 
that the citizens of Cheſter accepted this charter of Charles II. did exift, and was 
in uſe in this corporation before that charter, and was derived from other ſources ; ſo 
far as we can apply that argument, there is an end of all ſuch kind of evidence, it 
is {truck out of the cauſe. | | 

This brings me down to that period, where the hiſtory my learned friend thought 
fit to give of the corporation (I might almoſt ſay) commenced, the proceedings in 


the latter end of Charles II. I am perſuaded that your knowledge ot the hiſtory of 
thole 
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thoſe times, will prevent the neceſſity of dwelling much upon it; you cannot but 
remember with pain, that attemprs were then made to ſubvert the liberties of this 
kingdom; but you will feel ſome comfort as Citizens, and ſome pride as Engliſh- 
men, that all thoſe attempts have proved unſucceſsful, and that the ſpirit of ſuch 
men as have, upon this occaſion, ſtepped forth in ſupport of the rights and liberties 


'of their fellow citizens, has always, in this country, baffled the attempts of deſ- 
potiſm, and triumphed over very effort to deſtroy the rights and privileges of 


Engliſhmen. , | | . 21 : 

My learned friend has ftated, that the true intention of the crown, in the attacks 
that were made upon the chariers of various corporations (in truth almoſt all the 
corporations in the kingdom, and amongſt the reſt of the city of Cheſter) was to 
new model theſe corporations (undoubtedly, ſays my friend, for very improper 


_ purpoſes) to new model the conſtitutions of thoſe corporations, and pur them in the 


praver of the crown ! Gentlemen, it will be for you to conſider, whether you will 
think it right to-day, to lend an helping hand to that attempt, by eſtabliſhing the 
only one of thoſe charters, which has been ventured, in better times, to be ſet up in 
a court of juſtice !—in the reign of George II. to effect an attempt which was un- 


ſuccesfully made in the reign of Charles II. !—ir will be for you to decide, when you 


have heard the whole of this cauſe, whether you think it right ſo to do—whether 
you think it is acting for the good of the city of Cheſter, for the good of the king- 
dom at large, or for the honour of twelve Engliſh gentlemen, to lend the laſt hand 
to cftabliſh, and bring into growth and maturity, the fruit of thoſe laſt ſecds of 
deſpotiſm, which have been left remaining from the period I have been ſpeaking of. 
My friend ſays, attempts were made to intimidate or ſeduce the corporations of the 
kingdom, into a ſurrender of their rights; where thoſe failed, law proceedings were 
had recourſe to, informations in quo warranto were filed, to wreſt from them their 


liberties; theſe proceedings, my learned friend ſays, were /g2/, but ill. adviſed -] doubt 


whether they are intitled even to the degree of merit, which my friend, in the 
midſt of that invective which truth has forced from him, againſt the meaſures of 
that period, has thought fit to ſlip into the budget, namely, that they were /egal, 


tho? ill-adviſed—T truſt, gentlemen, they were as contrary to law as they were to 


juſtice, and the principles of the conſtitution ] truſt, that moſt of the judgments 
which were given in that day, were illegal—they have, in ſome inſtances, been de- 
clared fo by the legiſlature and they have, by the better opinions of all ſubſequent 
lawyers, been fo held. I entirely concur with my friend, that being perfectly 10. 
adoviſd, perſectly deſpotic, and intended, as he admits, for the worſt and blackeſt of 
purpoſes, they were equally centrary to /aw:; for I truſt, that the law of this country 


does not caſily yield and bend itſelf to ſuch purpoſes ; I truſt it requires much inge- 
nuity to make the law of England properly underſtood, the inſtrument of tyranny 


and oppreſion. 

Cheſter, ſays my learned friend, conſcious it could not defend itſelf, did not ap- 
pear, and ſuffered judgment to go. There was no conſciouſneſs in the city of 
Cheſter, that in point of right and law they could not defend themſelves # but there 
was a contciouſnels produced by bitter experience, that the claims of right, and of 
law, were cruſhed and overwhelmed by the hand of power and deſpotiſm : the 
language of right, and of law, is not caſily heard in times of tyranny and op- 


preſſion. The citizens of Cheſter, therefore, convinced from the experience of 


their neighbours, how fruitleſs every attempt would be by the feeble arm of law 
{feeble at ſuch a period) to make reſiſtance to the hand of power, determined to let 
the crown take its courſe, to do what it would, proceed as it ſhould be adviſed, and 
to wait for better times. And, thank God, they did not wait long—it was but for a 
very ſhort period indeed that they were bowed into a forced acquieſence under, but 
never into an acceptance of, that charter which was built upon the ruins of the 

rights and privileges of the city of Cheſter. 1 | 
Gentlemen, the means which were taken with reſpect to Cheſter, have been ſtated 
to you in this cauſe. An information was filed againſt them, in their corporate 
capacity, by the deſcription of maycr and citizens of Cheiter, to ſhew by what 
| | Warrant 
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warrant they claimed to be a corporation, and to exerciſe the different privileges 
which had been granted to them; ſuggeſting, that thoſe privileges which they held 
by the grant of his majeſty's predeeeſiors, were all the mere effect of uſurpation ; ; 
for upon any other ground it is impoſſible to ſupport that kind of information againſt 
a corporate body. 

Where particular rights and privileges have been abuſed; where they are of a 
nature that by ſuch abuſe they may be forfeited; the regular procels 3 is, to call upon 
the party to ſhew by what right they exerciſed that franchiſe, to alledge a ground 
of forfeiture as to this or that particular right, and to ſay, “ becauſe you have 
abuſed that right, or not exerciſed it, you ſhall no longer enjoy it, but it ſhall be 
ſeized into the hands of the crown, and you ſhall be expelled from it.” But to file 
an information againſt one of the moſt antient corporations in the kingdom, and to 
tay, you claim. by uſurpation to be a corporation at all; was a language, of which no 

other times afford a precedent in the records of this country: I believe there were 
no {uch precedents, but at that period; none but thoſe which were talked. of and 
given in evidence to-day, which will afford an example of informations of that 
kind. 
A great ſtreſs has been laid by my learned friend, upon the effect of this real or 
ſuppoled judgment, given againſt the corporation of Cheſter ; which forms a diſtin& 


iſſue in this caule, and upon which I mutt trouble you with ſome obſervations pre- 


ſently. My friend has therefore, with this view, ſtated particalarly the proceedings. 
An information was filed ; the citizens were calle upon to appear; they did not 
appear ; 

a lawyer, calls an interlocutory judgment, was given againit them; the meaning of 
which is, that judgment was given againſt them, to compel an appearance merely ; 
an interlocutory judgment, for want of appearance, againſt a corporation, is no 
more; for it is 2 Judgment that their franchiſes, rights, and privileges, ſhall be 
ſeized into the 9% þ of the crown, till they de appear: Therefore that which is called 


2 2 in that ſtage, is, in real and ſubſtantial effect, nothing more than a pro- 
Why, tavs 


eis to compel appearance; and ſucn are the terms of the judgment. 
learned friend upon this, they ſtill held out, they did not appear; and then 
(Gays he) I will ſhew that a fna/ judgment was entered againſt them. I will not 
here conſider the evidence by which that was attempted to be ſupported ; but wil! 
come to that by and by. I will paſs over it, for the preſent, for the ſake of taking 


notice of what my friend ſtates to be the effect of that judgment, in order to open 


the ground for that charter which was immediately to follow it. 
Say 3 my friend, the legal effect of that judgment was, complcteLy to anxiilate the 
corporation of Cheſter, to put an end to its exiſtence aitogether ; that there ſhould 


de no corporation, no mayor, no aldermen, no any thing, in the city of Cheſter; 


but that final judgment completely did away, not only all their corporate rights, 
but their very exiſtence as a body of men, capable even of taking a grant or a 
reſtorati on. To that extent the effect of this judgment has been contended to 
reach. Now I beg leave to contend, with confiderable confidence, that, if ever 
fach a judgment did exiſt, (which, I truſt, you will not be authorized to fay, upon 
your oaths, that it ever did) ) it could not, in point of law, have any ſuch effect as 
my learned friend imputes to it. I will not enter into that queſtion, now, becauſe 
that queſtion of law is not here to be decided. 

But, in order to ſatisfy your minds that the verdict, which, upon the facts 1 
truſt, you will be bound to give, to- day, is a verdict tending to ſufport, and not 
to overturn, the right principles of law; I will very ſhortly ſtate, from better 
authority than my own, what I conceive to be the law upon that ſubject; and will 
appeal to a ſource Which my learned friend, who is ſo fond, to-day, of the charter 
of Charles II. and his client, who has choſen to build his title upon that charter, 
will certainly allow to be the beſt authority: For I will adduce my principles of 
law out of the mouth of the very perſon who adviſed and framed that charter, 


from the mouth of Sir Robert Sawyer, the king's attorney-general, who was the 
proſecutor 


in legal language, they made default; and then, what my friend, rightly as 


; 
| 
| 
| 
| 
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proſecutor upon the information in quo warranto; who therefore beſt knew the 


effect that was intended to be produced by it, and who afterwards was the framer 


of that very charter which was, as I have ſtated to you, built upon the ruins of the 
antient conſtitution of the city of Cheſter. I will ſtate, and his lordſhip, if ne- 
ceſſary, will farther explain to you, his language upon this ſubject. It was too a 


language, held, when he was m_ upon an information of the . ſame nature 


brought againſt the great corporation of 'the city of London ; in which he was 
endeavouring a little to remove the alarm that had juſtly ſpread over the kingdom, 
by obſerving to what object theſe judgments tended ; and he took particular pains 
to ſtate, that a part, at leaſt, of that alarm muſt be groundleſs; becauſe thoſe judg- 
ments neither were intended to produce, nor could in point of law. produce, the 
effect that by ſome had been aſcribed to them, of completely annihilating, and de- 
ſtroying for ever, the rights and franchiſes of the corporation, againſt which they 
were obtained ; he therefore arguing, though for bad purpoles, like a very able 


lawyer, as he certainly was, ſtates with much preciſion and diſtinctneſs what are the 


legal judgments that can and ought to be given in proceedings of this nature; and 
what is the legal effect of thoſe judgments when given; the paſſage is not long, and 
I ſhall not, T think, miſpend your time nor my own in ſtating it. 

He ſays “ What was intended by a judgment of ouſler (in a book referred to) 
and in what caſes, by the courſe of the king's courts, it ought to be, will beſt appear 
by an antient rule, taken and agreed to by the judges in Edward the fourth's time, 
before they were promiſcuouſly uſed.” The learned lawyer rightly derives his ideas 
and premiſes from a time when proceſſes were kept diſtinct, as they ought to be, 
and when the nature of them was correctly attended to. The rule is this 
« Where it clearly appears to the court that a liberty is uſurped by wrong, and 
upon no title, either by the king's grant, or otherwiſe, there judgment only of 
ouſter ſhall be entered.” In common language it means this: that where a number 
of people by name, never having had any corporate exiſtence or corporate grant at 
all, take upon themſelves to act as a corporation; then the proper way to proceed 


- againſt them is, againft A. B. and C. by name, and to give what the law calls 


judgment of oer; that is, judgment of complete removal from the privileges ſo 
uſurped, „ But where it appears that the king, or his anceſtors, have once granted 
a liberty, and this liberty be miſuſed, judgment of ſeizure into the king's hands 
ſhall be given.” There he diſtinguiſhes between the caſe where it is uſurped auith- 
out any title, and where there has been an original title. I believe you will hardly 
be perſuaded by my learned friend, by and by, that the caſe of Cheſter is of the 
firſt deſcription, where there never had been any royal grant, where there never had 
been a corporation—and the whole is merely an »/arpation. Then, ſays he“ Theſe 
rules carry their own light with them; that which came out of the king's hands” 
(chat is, where there has been a royal grant) “ as Bracton uſeth the word, is pro- 


perly returned there again by /eizare, or, as our antient books phraſe it, by re- 


ſeizure ; what the king has granted, upon miſuſer, he may by judgment of the law 
reſeize again, and poſſeſs himſelf of from the grantee ; but that which never came 
thence, but was merely uſurped upon him, ſhall be vacated.” Obſerve the differ- 
ence : the one ſhall be re. ſeixed, the other wacated—and, by judgment of law, de- 
clarcd null and void. There is another caſe, which is there likewiſe refolved, and 
that is, — When it is doubtful to the court, whether the liberty commenced by 


grant, or by wrong—that for the uncertainty, the beſt and ſafeſt courſe is, that 


judgment be given of /e7zure only.” So, that even where it is doubtful, whether 
they had originally any commencement by legal grant, in that caſe, if any ſuch 
doubt exiſt, there judgment of ſeizure, and not of ouſter, ſhall be given This 
laſt caſe was the principal caſe in that book, the queſtion arifing upon a default 


land that is the very caſe of Cheſter) * what judgment ſhould be given ;” and by 


that rule judgment was given of ſeizure, and not of enter. And, agreeable to 
theſe rules (ſays Sir Robert Sawyer) all the judgments which I have met with have 
veen given, and this courſe has been found moſt beneficial to the * e 

ES | thought 
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though by forfeiture, miſpleading, or default, he may loſe his liberty, may have 
recourſe to the king's mercy for reſtitution.” | 

Now, gentlemen, the object tor which I have ſtated this to you (this not being 
the place where the queſtion of law, as to the effect of the judgment, is ultimately to 
be decided) is this, that it is a good argument in a court of law, it is a good ar- 
gument, in common ſenſe, to ſay, that where it is clear what a thing by law ezght 
zo have been, the preſumption ſhall be, unleſs the contrary appears by clear evi- 
dence, that ſuch it wwvas. Now it appears, beyond all doubt and queſtion, from this 

| authority which I have cited, (which, upon the point I was ſpeaking of, appears to 

| be the very beſt that could be adduced) what the judgment againſt the city of 
Cheſter ought to have been; I ſay, that if there is the leatt doubt, in point of fact, 
what it was, that is a good argument to ſhew taat the judgment againit the city of 
Cheſter was a judgment of ſeizure bnly ; becauſe, I ſhew from this authority What 
it ought to have been, and that by law it could be no other. The learned attorney- 
general, who lays down theſe principles, had taken much pains, for in an argu- 
ment of fifty folio pages, he cites at length a vaſt variety of precedents, and indeed, 
appears to have made himſelf maſter ot, all the records of all the proceedings that had 
ever been in quo warranto; and argues from them, that in a eaſe of default, judg- 
ment of /izure only, and not of ger, ſhould be given: that, therefore, you will 
keep in your minds, unleſs you are told otherwiſe preſently by his lordſhip, which 
(I venture to ftate to you) is the law. Upon ſuch a proceeding as this, againſt the 
mayor and citizens of Cheſter, who had, undoubtedly, an original royal grant 
from the king, for default of appearance judgment of ſeixure only, and not of oufter, 
could by law be given. You will keep in your minds, when you come to judge the 
Hue you are to determine preſently, the queſtion whether another judgment than 
that of ſeizure was given; for it will require much ftronger evidence, in my opi- 
nion, and in the opinion, I think, of every man of ſenſe, to prove the exiſtence of 
that which, by law, ought not to have exiſted - which, legally ſpeaking, could not 
have had any exiſtence than it would do to prove a legal and a regular judgment. 

Gentlemen, I have digreſled a little in commenting upon what my learned friend 
faid, as to the effect of that zudgment of ou//er, as he has called it, and of oer, as he 
has endeavoured to prove it. N | „ 

The next period is, the grant of the charter itſelf : My learned friend has intro- 
duced that very curiouſly, as vou will find when you compare his opening with the 
facts. The corporation,” {ays he, „ was wholly diſſolved; the antient courts 
could not be held; but, to prevent inconvenience, nobody having an idea that a 
corporation exited, juſtice was adminiſtered for ſome time under a ſpecial commiſiton.” 
Now I mult ſay a word or two upon that, for it ſtrikes me as an obſervation not wholly 
unentitled to weight in this cauſe. By my learned friend's argument, every thing 
that had exiſted of jurildiction, in the city of Cheſter, prior to the judgment in quo 
warranto, was completely done away and annihilated, by that judgment; that is 
the ground which my friend muſt ſupport throughout in this cauſe ; or, let your 
verdict be what it will to-day, his client never can have judgment. Oh! he ſays, 
« every thing was done away, there was no corporation, there was no legal jurifdic - 
tion.” What aua the cale ? There was a ſpecial commiſſion to adminiſter juſtice : 
If it had been true, that all that had exiſted before, had been completely annihi- 
lated, what would that ſpecial commiſſion have been? It would have been, to ad- 
miniiter juſtice according to the general laaus of the kingdom : Not according to the 
forms of this or that particular court, not to hold this or that particular court, for 
they no longer exiſted; but it would have bcen a ſpecial commiſſion to try civil and 
criminal cauſes, under the authority of the crown, till a new conſtitution could 
have been eſtabliſhed. This is what it would have been, if every thing had been 
annihilated. But what was it? No ſuch thing. A ſpecial commiſſion to another 
perſon (thoſe perſons being turned out of it) to hold the fame courts that nad been 
holden before, in the corporation of Cheſter ; a ſpecial, commiſſion to Mr. Wilme, 
ta hold the crownmate and portinote courts, during the king's pleaſurc, till ſome- 
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thing farther ſiovld be done. To hold the crownmote and portmote courts ! to hold 
a non-entity ! a thing that was entirely done away! all records of thoſe courts were 
muſty pieces of antiquity, they had no effect, would have no operation, they might 
all have been thrown into the fire, the moment that judgment paſſed, if my friend's 
doctrine be true; becauſe no power of the crown, no act Hort of an act of parlia- 
ment, according to my learned friend's argument, could ever revive theſe courts 
again; could ever make the records of them evidence; could ever continue them 
in a regular ſucceiſion from that time to the preſent, as you will find they have 


exiſted. Therefore, the commiſſion ſhould not have been a ſpecial commiſſion to 


* 


hold the crown and portmote courts, which left the. thing as it was before, only ap- 
pointing a new perſqn to the exerciſe of the authority for a time; but ir ſhould have 
been a ſpecial commiſſion to hold particular courts, ander the authority of the Ying, 
for the trial of criminal caſes, till ſome other juriſdiction ſhould be regularly eſta- 
bliſhed: Therefore that commiſſion being a commiſſion to hold the antyent courts, 
though by a perſon unauthorized, except by that commiſſion, to hold them, is a 
ſtrong proof that they were not conſidered as in a ſtate of annihilation. Jultice was 


adminiſtered for ſome time under that commiſſion ; at length, ſays my friend, it was 
 evi/oed J think thoſe were his words) to have a new charter : He did not tell you 


by whom it was withed ; it was wiſely and neatly thrown out in that way, becauſe 


the inference that your minds would draw, being ſtrangers to this buſineſs, would 


be, that the citizens of (bester wifhed to have a new charter; that they were tired 
out with remaining in a ſtate of diſco-poration, if I may ſo call it; and that they 


nua voce came and cried out, Let us have a new charter.” | 


Gentlemen, it was no ſuch thing ! for while my learned friend was talking, a 
gentleman to whoſe indultry every body concerned in this cauſe is much indebted, 
to whom I confeſs myſelf mnch indebted for any little information I may be able 
to lay before you to-day ; he found out it vas that avifſhed for this charter: Io 
this we were total ſtrangers upon the laſt tria! ; and, if then produced, it would have 
ſerved for no other purpoſe than to have confirmed that reſpectable jury in the opi- 


nion they entertained without it. I truſt it will, along with a great deal of other 


evidence, ſerve to convince you, that their opinion was right ; for, would you be- 


lieve it? this charter, upon which Mr. Amery has thought fit to reſt his title; which 


is extolled to-day as the charter eſtabliſning the regular and orderly conſtitution of 
the city of Cheſter; which, we are told, if you controvert, you will throw all into 
miſchief and confuffon : This very charter, is ſolicited at the expence of, and paid for 
by, the very ſame perſon who ſolicited and proſecuted the information in quo war- 
ranto, That good friend {whoever he was, for at preſent you don't know who it 
was) to the rights and privileges of the citizens of Cheſter, that ſupporter of the 
antient conſtitution of his native town, to whom they were indebted for this charter 
of Charles the ſecond; was the very man who inſtigated the crown to lay the hand 
of tyranny and deſpotiſm upon the city of Cheſter, who himſelt proſecuted and paid 
the expences of that infamous information in quo warranto : Gentlemen, it was no 
other than Siz THOMAS GrogvenoR, the firſt mayor named in the new charter of 
the city of Cheſter. I have in. my hand a copy made in court, the original of 
which will preſently be read to you; an account taken from the corpora- 
tion books; a bill of Sir Thomas Groſvenor's, in the year 1684, the firſt article of 
which is, “For charges of proſecuting the quo warranto againſt the charter of the 
City of Cheſter.” The firſt charge in the corporation books, is upon Sir Thomas 


| Groſvenor, the mayor, as per bill, 221. then follows all the reſt of the fees, to the 


clerk of the crown, the fee to Dr. Owen Wynne, diſburſements to the attorney- 
general, to the ſecretary of ſtate, to all the officers of the crown; all paid liberally, 
and all charged to the mayor, Six Tromas GrRosvexnor. Notwithſtanding the order 
which has been read to ſhew you, that the corporgi were ſo pleaſed with this 
charter that zhey paid the expences of it, which is "the effect my friend would have 


produced by the order for allowing 291. to Dr. Owen Wynne, and 19 on, you 28 
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ſubjects reſident in Chefter. Now was it fo? Is that the true conſtruction of the 


ſubjects refident there accepted of this charter: I will enter into the particulars by 


citizens of Cheſter; one of my friends ſtares at it; but I will ſhew you 
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find in this ſame account, an entry,“ Received of colonel Werden (c ) 2ol.” who 
thought fit to contribute liberally to this good work; and, received of Sir Thomas 
Groſvenor, 2221.” making together, 24.21. the whole of the charge, except gl. 3s. for 
which afterwards there is a receipt entered. h 

Then, gentlemen, Mr. Kegge, to whom a part of this diſburſement was ordered 
to be paid, has made an entry at the cloſe of this curious account, This charter 
was pailed at half fees, and cheaper than any yet had been paſſed, by the intereſt 
of fir Thomas Groſvenor.” | | 

In what light then does the ff mayor under this charter appear? Availing him- 
ſelf of the deſpotic prerogative of the crown, exeried, as my friend himſelf has 
ſtated, in that and other inſtances to the ſubverſion of the rights and liberties of 
every corporation in the kingdom! The firſt mayor, fir Thomas Groſvenor, 
wiclding the weapons of that prerogative, proſecuting the quo warranto to ouſt 
his fellow. citizens of their charter and of their rights, under which they had 
been a corporation from time beyond the memory of man, for the exprels purpote 
of getting another charter, ſolicited by his intereſt, and by that intereſt paſſed for 
half fees, conſtituting himſe/F the mayor, and putting the whole of this corporation 
into the hands of himſelf and his creatures! And yet you are to be told, that becauſe 
the perſons ſo named with fir Thomas Groſvenor, becaule thoſe ſixty- three, for 
with himſelf they make ſixty- four, becaule thoſe fixty-three accomplices forſooth, 
(for I can call them by no other better name in this tranſaction of fir Thomas 
Groſvenor's) accept the very charter which they ſolicited, becauſe they act under 
that charter, built upon the ruins of that which they proſecuted an information in 
quo warranto to deſtroy; you are to find by your verdict to day, that that 
charter was accepted by the citizens and inhabitants of the city of Cbeſter, for that my 
friend. has repeatedly and truly told you 1s one of the iſſues you are to try ! 

You now ſce by whom at length this charter was au//ed for. The charter in queſtion 
was granted to the citizens and inhabitants ſays my learned friend :—No, gentle-- 
men, it was granted to fr Fhomas Gr:jvencr and his litile junto ! They were the 
citizens and inhabitants to whom it was granted! I affure you they were all the 
Citizens and inhabitants that ever were mean enough to accept of it, as I will pledge 
myſelf to prove to you to day. 5 | | 

By citizens and inhabitants' ſays my learned friend, were meant all the king's 


words? I have no objection to it; has my friend ſhewn you who of all the king's 


and by; at preſent I think I will venture to ſay, and by more particular obſerva- 
tion, I will prove it to you hereafter, that not a man has yet, in evidence, been 
proved by them to have accepted it, except the perſons by name with fir Thomas 
Groſvenor, who themſelves ſolicited it to the ſubverſion of the rights of all the 


that of the reſt of the freemen whom they have proved to be admitted, not 
a large number, but ſuch as they were, not one came in in conſequence 
of that charter. Then my friend ſays it was undoubtedly accepted and 
ated under for three or four years; before I come to that, however, I will finiſh 
the hiſtory of the corporation of Cheſter. 

Sir Thomas Groſvenor and his friends had, by this extraordinary manceuvre, 
for a time, completely triumphed over the rights of his fellow citizens; he had 
de far, but far from de jure, as I truſt the event of this cauſe will ſhew, turned 
out the old corporation; he had the glory of depriving his fellow citizens of thoſe 
rights they had enjoyed for centurics before; he had himſelf accepted the charter 
which he had ſued for, it would have been rather ſingular if he had not; the 

| creatures 


{c) werden was a member of the city in parliament, with Sir Thomas Groſyenor ; and yet 
both had conſpired to ſupport the quo warrants ! | 
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creatures whoſe names he cauſed to be put into it had done the ſame ; that they, 
therefore, for two or three years, acted as far as they could and durit under it ts 
true, and they would have been very glad to have continued to act under it to this 
day, becauſe it would have had the cy they intended of making this 
great, antient, and reſpectable city, the petty borough of fir Thomas Grotvenor, 
and through him the ſlave” of the crown; that was the effect intended by it, and. 
that was the effect which this charter would have had if it had continucd ; it has 
the effect to whoever has now rhe prevailing intereſt ; who that is I have never en- 
quired, it may be my beſt friend tor ought | but be it who it will, whoever 
has the prevailing intereſt in this little jento of aldermen and common-council ;— 
a verdi& which eſtabliſhes the charter of Charles II. will make this great city the 
creature of that party, and that I will pledge myſelf to ſhew you to demonſtra- 
tion. 15 | | 

My learned friend in ſtating this buſineſs ſays,” (which leads me to the next 
period of the hiſtory) it is ſuppoſed that by the charter of James II. the old charter 


Was revived. 


Gentlemen, I hope it is more than ſuppoſed ; I truſt their privileges were revived 
in point of fact, and I truſt, in point of law, they will be for ever effectually con- 
firmed by the event of this cauſe. 

James II. had, through the firſt years of his unfortunate and ill adviſed reign, 
followed up the meaſures, the example of which had been ſet him in the cloſe of 
the reign of his brother :—But when he began to be ſeriouſly trightened, ſays my 
learned friend, then he publiſhes a proclamation for reſtoring corporations to 
their antient privileges. Now, gentlemen, only attend to this argument, and ſee 
how the period of this hiſtory as ſtared by my friend, and upon the motive aſſigned 
by himſelf, bears upon the iſſue of the acceptance of Charles II's. charter: James 
II. was ſeriouſly frightened, he began to be convinced the laſt of all men in his 
kingdom, that the preparations in Holland were intended againſt him; what effect 
did that produce? I ſhould have thought that if this charter of Charles II. was io 
acceptable to the citizens of Cheſter, if they had been ſo happy under'it that to 
overturn it would be to introduce miſchief and confuſion,” if the caſe of my learned 
friend had been true, that they had gladly accepted this boon of the crown, and 


that every body muſt be confidered as a diſturber of the peace of the city who 


ſhould attempt to reſiſt it, the moſt popular thing king James could have done to 
the city of Cheſter, when he was frightened, in order to ſecure to himſelf for ever 
the ſupport of that antient and reſpectable city, would have been to have given the 
ſtrongeſt confirmation in his power of the charter of Charles II. within a few years 
after that charter had been fully and joyfully accepted by the citizens and inhabitants 
of Cheſter. Recent in their memory, their hearts glowing with gratitude for it, 
what could James have done ſo popular as to have confirmed the charter of 
Charles IT? And James II. would have done ſo if his miniftry, his law officers, 
had believed with my learned friend, that the charter of Charles II. had been ac- 
cepted by the citizens of Cheſter ; he would have courted the citizens of Cheſter, 
as he wiſhed to do the citizens of every other part of the kingdom at that moment, 


by granting them a confirmation of that charter. But, poor ill adviſed man, he 


purſued the directly contrary plan! in order to quiet his alarms and to recommend 
himſelf to the citizens of Cheſter, he tears from them this favourite charter which 
they had juſt before ſo jayfully accepted! and when they had been happy under its 
influence for no longer .a term than four years, he robs them of it in the very 
honey moon of this charter! to render himſelf popular he abrogates it! This is 
the act king James did to acquire popularity: It was the ftrangett way to acquire 
Popularity (if my learned friend's caſe be true) that ever was taken by any man; 


. but going upon this miſtaken principle, that theſe charters had never been accepted 
by any body in any part of the kingdom, and that the granting them by his brother 


and ſupporting them, had been one of the things which had raiſed the oppoſition 
againſt him, (which increaſed to ſuch a height as at length to deprive him of his 
; B h 2 5 crown) 
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crown) in hopes to remedy the matter a little he publiſhes a proclamation, that 
wherever judgment had not been entered, he would direct his attorney-general to 
iſſue a nol; preſegui to put an end to all proceedings and reſtore all their antient / 
privileges, and whergthere had begp judgments, he would pardon thoſe judgments 
and do every thing neceilary to put them aſide: Then can there be a more deciſive 
roof from the hiſtory of the times, and from the conduct of men in power, that 
inſtead of being accepted, that charter was execraied by the citizens of Chelter ? 
can there be any thing more convincing to the judgments of men of common 
underſtanding, that this charter was as odious to the citizens of Cheſter as it muſt 
be to every honeſt man, this day, who knogs the means by which it was obtained? 
That, therefore, brings down the hiſtory of Cheſter to the time, when, as I lay, 
and when, as the adviſers of James II. thought, their antient rights and privileges 
were reſtored, for it muſt be that reſtoration by which they ſought to gain popularity 
to the king. That charter wes indeed joy ſully accepted; all the old freemen im- 
mediately Tame in and entered into the exerciſe of their functions; you will tnen 
find peace and good order reſtored to the citizens of Cheſter, the old magiſtrates, 
the old mayor, ſherifis, coroners, every officer in ſhort who was removed by the 
infamous judgment in quo warranto, all entering upon their functions, quietly and 
orderly exerciſing them under this re grant of the crown: You will find that at 
that period the abhorrence of that charter of Charles II. was ſuch, that it totally 
took away the effect which had been fo artfully given to uſage by the ſelect body of 
the corporation, for though they had been able to make uſe of the reſpect for 


antient utage, againſt the intereſt, and againſt the certain legal rights of the major 


part of their fellow- citizens, for ſo long a period before; yet ſuch was the general 
indignation againſt this charter of Charles the ſecond, that no longer could they 
avail themſelves of that pretence ; and a very ſhort time after the reſtoring charter 
of James the ſecond, though that charter points out no new mode of election, grants 
no new privileges, but confirms the former charter of Henry the ſeventh, and of 
queen Elizabeth, which were the ſubſiting charters at the time of the information 
in quo warranto ; they retort back to an election by the citiaens at large 

— you will and, that in the year 1693, Mr. Whitley (of whom you 
have heard ſomething in the courſe of this cauſe, of whom you will hear a good 
deal more in the ſequel of it) was elected mayor. There is an application to Mr. 
Whitley, as mayor, figued by ſo large a number as four hundred citizens, requiring 
their antient mode of election, and ſtating truly the ſubſequent mode as an uſurpa- 
tion. An aniwer is given to that, by the remains of the old leaven, namely, thoſe 
of them who had remained in office under the charter of Charles the tecond, and 
who hed continued in office after the charter of James, which reſtored every man 
who had bcen in office before the judgment in quo werranto, without any proſcrip- 

2 thoſe who had been in office under 
the charter of Charles the ſecond, ſtill remained in the revived corporation. 

The citizens claiming that right in the year 1693, the friends of the old junto 
oppoſed it; and, within xine years after the charter of Charles II. had bcen granted, 
you will find, that, ſtating their reaſons againſt the claim of the citizens at large, 
they never once ventured to appeal to that charter. They ſtate, that the mode of 
election which was complained of, was the antient and accuſtemed mode of election 
in the city of Cheſter ; but they never once ſay, it is an election under our ew 
charter of Charles. II. and we abide by hat, and you cannot conſtitute a new mode 
of election contrary to chat. Within zine years it appears to be wholly forgotten! 
It would have been to the honour of the memory of all thoie concerned in it, that 
it had been for ever forgotten; but though the perſons were then living who had 
ſolicited and obtaincd it, they did not dare to appeal to it for ſupporting their 
rights, but they plead antient wage. Gentlemen, you will find a number of diſ- 
putes with reſpect to the right of election during the three or four ycars that ſucceed 
that period; in fact, the right was acquieſced in by the majority, and exerciſed 
during the period I am ſpeaking of, by the freemen at large—in point of __ 2 
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exciſed - but accompanied, as you may readily ſuppoſe, with remonſtrances and 
proteſts by the old junto. I will not trouble you with all that paſſed upon that o- 
caſiun; you will hear it in evidence; and the obſervations upon it are too plain to 
| eſcape your notice; but, in the latter period of it, there are ſome things too re- 
markable to be paſſed over. Ws | . 

For four years the elections were holden aceording to the charter of Henry VII. 
and to that which I conceive to be the antient conſtitution of the corporation; 
about that period Mr. Whitley died, who certainly does ſeem to have been a friend 
to and an active ſupporter of the rights of his fellow. citizens, and who, for his ſer- 
vices to his fellow citizens, had been re- elected by them in three ſucceſſive years; 
a Mr. Bennett was choſen to ſucceed him in office; and, daring the lift time of Mr. 
Whitley, you will find that Bennett contizued to hold elections in the fame way. I 
ſhould firſt tell you, who Bennett was—It is enough to ſay of him, that he is one 
of the common-councilmen named in the charter of Charles II. and upon a vacancy 
elected an alderman by the junto, while that charter was ated under by them. 


| Upon the 23d of July, 1697, you will find, that Bennett, though one of the 


common-councilmen named in the charter of Chatles II. and elected an alderman, 
purſuant to the directions of that charter, on that day proceeded to an election of 
torty common-councilmen, by a poll of the citizens at large, directly in the teeth of 
the charter of Charles II. under which he had been nominated. He then, while 
mayor, put in his anſwer to a petition that had been preſented to the king in council, 
complaining of ſome of the meaſures of the junto; and he ſays, (ſpeaking of the 
mode of election) © that king Henry VII. by his royal charter, in the 21ſt year of 
his reign, did grant to the citizens and commonalty of Cheſter, that they and their 
ſucceſſors, for ever, might yearly chuſe twenty-four citizens to be aldermen, and 
forty other citizens for common-councilmen, which privilege hath been likewiſe 
confirmed by ſeveral other charters of confirmation, granted to the city by Queen 
Elizabeth and the late King Charles II.“ (py which he does not mean the 37th of 
Charles II. which has been {tated to you, but a charter of Charles, granted in the 
16th year of his reign, which was exactly conformable to the charters of Henry 
and Elizabeth) „ which words, contained in the ſaid charters, have received ſuc 
conſtruction“ (now this part is very obſervable, when you conſider by whom it is 
penned) * by the conſtant, uninterrupted zſage of the ſaid city, as well in trouble- 
ſome as ſedate times, (whether grounded on ſome antient bye law, or how other= 
wiſe, we Em nt) that fo often as the office of an alderman and common-council- 
man becomes vacant, the mayor, aldermen, and common-council, for the time 
being, have uſed in their aſſemblies, to elect another fit perſon in their room.” 
Then, gentlemen, you have, within nine years after granting the charter of 
Charles II. one of the very perſons named in that charter, ſtating that the election 
of aldermen and common-council, by the aldermen and common-council, which is 
directed to be ſo held by the charter of the 37th of Charles II. is grounded upon 
ſome antient bye-law, or in what other way he knows not, never ſaying, it is accord- 
ing to the charter of Charles II. becauſe, there was not an idea in the mind 
of any man living, that the charter of Charles II. was a ſubſiſting charter 
of the corporation of Cheſter, under which the citizens and inhabitants ever had 
acted, or under which they ever would act; and therefore they have recourſe, even 
at ſo early a period, to every ſubterfuge to ſupport their practice; if that had been 
the ſubſiſting charter, there was no occaſion to reſort to bye-laws, or otherwiſe, be- 
cauſe, if it was the ſubſiſting charter, the mode of election is ſpecifically pointed out 
by it. Then there is another very ftriking part in this ſame anſwer of Mr. Ben 
for he ſtates, as matter of complaint, © that, on the 16th day of October lait, this 
reſpondent, having been an alderman of the city for ſeven years before,” (though the 
Petitioners do not think fit to give him the honour of that title) “ he was choſen 
mayor of the ſaid city,” that is, October 1697 : he ſays, he had then been ſeven 
ears an alderman you will find, that brings it two years later than the period of 
the charter of reſtoration in the 4th of James - ſo that tho he was elected an * 
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by the junto under Charles's charter; he does not ſtate his title as commencing prior, 
but ſubiequent to that charter of reſtoration. Then he ſtates this“ That intend- 
ing the quiet of the ſald city, but doubting how he might beſt effect the ſame, in 
this conjuncture he was determined, by the advice of the recorder and the greateſt 
part of the juſtices of the peace of the ſaid city, to comply with the manner of 
election of the common- council lately introduced by his predeceſſor ;”— fo that, at 
that time, the advice and opinion of the recorder and the greater part of the juſtices 
and ſenior aldermen of the corporation, Was to comply with that uſage, which was 
directly in the teeth of the charter of Charles II. ;—if that was then the ſubſiſting 
charter, that advice and opinion was dire ly contrary to law. In ſhort, in all this 
diſpute Bennett ſetting up every thing that his imagination can ſuggeſt, even appeal- 
ing to unknown ſources, from whence this might be derived,.does never once ven- 
ture to appeal to that, which, if it exiſted at all, muſt be beſt known, and eaſteſt.tol 
find, to wit, the charter of the 37th of Charles II. You will find, therefore, thet-- 
Mr. Bennett continued, during his mayoralty, to ſummon the citizens for elections“ 
in the way that he ought to do. You will find, that Mr. Allen, the next mayor, 
was elected in the ſame manner; and, in his mayoralty, you will find a very memo- 
rable and a very ingular proceeding ; for then the majority of the ſelect body, reviv- 
ing again the ſame ipirit of encroachment and uſurpation that they had done before, 
formed a deitgn of reſtoring that mode of election which had certainly been ufed for 
a conſiderable time in this corporation, and which I have ſtated, and ſhall prove to 
have been ſo uſed. But, how did they do it? did they determine, at all events, to 
reſtore that mode of election? do they then get the courage to ſet up this charter of 
Charles II.? Not a word of it! they did not even dare to hint at it! But they take 
this way they get à part of the citizens aſſembled together at the common hall, 
and coax them to make a ſurrender of their own rights for they get theſe citizens, 
in common hall aitembied, to paſs an order that, in future, the election of aldermen 
and common-councilmen ſhall be in the mode that had been accuſtomed, that is, by 
the aldermen and common- council, and not by the citizens at large. Now, was 
not this a direct avowal that the charter of Charles was not in force? for if it had 
been in force, all this was unneceſiary, and a mere nullity, becauſe that was the 
mode of election pointed out by the charter; it was a direct diſavowal of the autho- 
rit of that charter by the very people, many of whom had been named in and acted 
under it, and it was a direct recognition of the authority of the citizens at the time; 
it meant, in future, to deſtroy and take it away, for, doubtful of their own autho- 
rity as a ſelect body, they called in the citizens to make a ſurrender of thoſe rights 
which they knew, without it, they had not in their power to take from them; 
they get a party among the citizens, call a common-hall for their own purpoſes, 
and framed, as they thought beſt, to anſwer thoſe purpoſes. Sir Thomas Grol- 
venor himſelf was preſent at this meeting; and what is ſtill more extraordinary than 
all the reit, you will find, that thoſe very perſons, who get the citizens to make 
this ordinance, excluding themſelves in future from the right of voting, in order to 
put their own right out of all doubt; in order to ſecure, that hey ſhall, at leaſt, be 
legal members of the corporation—whatever thoſe that came after them might be — 
gct that very body of. citixens, then preſent in the common-hall, to elect every one of 
them. On the very day the citizens make an order, that in future the elections 
mould be holden in the acecuſtomed manner, the very people who cajole them to 
make this order, got them to elec? thrmſelwes. | 95 
You will find, that the twenty-four aldermen and forty common- council men are 
choſen at this mecting by the citizens, and that Sir Thomas Groſvenor himſelf ſubmits 
to be choſen by the ſuffrages of thoſe citizens. Is it poſſible that the mind of man 
can ſuggeſt ſtronger proof that there was- not an idea entertained, that this charter 
ever had been accepted or acted under by the citizens and inhabitants of Cheſter, 
or by any except the people to whom it was directed? They had, by this means, 
at length, got a ſort of ſurrender from a part of the citizens, aſſembled in common- 
| | x | hall; 
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hall; and, under the authority of that order, they carried on the election of alder- 
men and common-council for a nutaber'of years. 

At length, in the year 1733, the citizens were again rouſed to ſome attention to 
their own righis and privileges; and an attempt was then made to recover thoſe 
rights, by proceſs of law : An attempt iimilar, in the firſt ſtep of it, to the preſent, 
by bringing an information againſt one of the aldermen, and, I believe, the then 
mayor of Cheſter, Mr. Johnſon, to Hew by what right he claimed to be an alder- 
man. The proccedings under that, were extremely ſingular: An application was 
made to the court of King's bench, which court was then, without diſparagement 
to the great men that have fat there ſince, as ably filled as it has been filled at any 

period before or after; upon this application, a rule was obtained for them to ſhew 
cauſe why an information in quo warrants ſhould not be granted; in other words, 
calling upo Mr. Johnſon, to ſet forth his right, and to ſhew cauſe why the court 
ſhould not interpoie in granting an information to try that right. Upon that, the 
town-clerk, or ſomebody elſe, rummaging in the old cheit of the corporation, 
found this charter of Charles the ſecond, which had lain dormant from the year 
1688, down to that time, without any body once attempting to name it; I ſay, the 
name of this favourite charter, was not ventured to be pronounced, during that 
period; and I defy them to ſhew an inſtance of the charter of Charles the ſecond 
being ever mentioned, in any proceedings, by any mortal, from 1688 down to the 
time I am now ſpeaking of; but ſomebody ſearching in the cheſt, found a very 
handſome piece of parchment (as it is) finely ornamented ! they found it had the 
great ſeal to it, and was called a charter] they looked into it, and found this charter 
directed the election to be holden exactly as it had been holden ! They therefore came 
up poſt haſte to London, with a firing of aſfidavits, to ſhew cauſe why the court 
ſhould not interpoſe by granting the information; and they then ſtated this charter 
of Charles the ſecond, they ſtated the judgment in quo warranto too, and 
every thing that has been ſtated to-day ; and they ſtated it as fully as it could be 
done to-day, or at any other time. | 5 

Now, gentlemen, I will ſhew you what the opinion of the learned judges of that 
day was, when that defence was attempted, which is now to be reſted upon by Mr. 
Amery to-day ; they then {aid to the court, “ you ſhould not grant an information, 
becauſe Johnſon has been elected according to the manner preſcribed by the charter 
of Charles the ſecond ;” and they had faid, that the charter of Charles had been 
accepted, and they treated it as the ſubſiſting charter. I cannot ſpeak of the noble 
lord who preſided in the King's-bench at that day, in better terms than I remember 
my learned friend made ulſc of on a former occaſion ; he ſaid, my lord Hardwicke's 
was clarum et venerabile namen; he could not have ſelected words better fitted to the 
particular character to whom they were applied: I ſhall content myſelf with ap- 
pealing to that deſcription by the oppoſite party, and to your own knowledge of who 
and what lord Hardwicke was, to enable you to form a judgment, whether any 
deference is to be paid to his opinion in point of law, or to his judgment upon the 
effect of evidence: And if we are to be told of the authority of jadges ; if we are 
to be told of the opinion of ;dzes ; if the opinion of judges is to have weight with 
a jury; I am content to appcal to that opinion: I will be content to be tried by all 
the judges who have ever yct decided upon it; if you do not take tht more manly 
line of deciding for yourſelves. Giving my friend tae authority of the two judges, 
of which he has made ſo liberal a uſe (and in the way he uſed it, I think they will 
hardly thank him) —I will take the authority of lord Hardwicke, and the other three 
judges ſitting in the court with him at that day, and the authority of that learned 
and reſpectable judge who tried this cauſe before, who has ſince, for his great 
learning and ability, been zaifed to a higher ſtation. (d i | 7 

My lord Hardwicke ſays (ſpeaking of the charter of Charles II.) — Theſe 
charters have never been countenanced in Weſtminſter-hall, and IL will not give an 

| | | | | opinion 


(d) Lord Chief Baron. 
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opinion in ſupport of them, unleſs the ſtrongeſt evidence in the world is laid before 
the court of their being accepted and unifornily acted under ever fince.” Then 
what is lord Hardwicke's idea of the acceptance of a charter? not that a great 
body of men are to be bound by an acceptance of a day or of an hour, but that 
that which ſhould be ſer up (taking its origin from deſpotiſm as this did) as a rule 
of government, of one of the greateſt cities in this kingdom, ſhould have been ac- 
cepted, and uniformly acted under ever fince. Why had it been ſo accepted, had 
it been ſo uniformly acted under, that great lawyer knew it would thereby have ac- 
quired the force that is now attempted to be given it, and that he muit, however 
he diſapproved of the principles upon which it was granted, have admitted of its 
effect and operation in law: he ſtates, that nothing ſhort of that ought to induce 2 
court of juſtice to have received and given ſanction to that charter; nothing ſhort 
of the ſtrongeſt evidence of its having been accepted and uniformly acted under 
ever ſince. Has this been uniformly ated under ever ſince, when within nine 
years it is totally forgotten? when the very people, contending for the right of 
election directed by it, dare not appeal to the authority of that charter? beſides, 
when I come to ſtate the evidence upon that particular iſſue, I will ſhew, that at all 
times, the uniform practice of this corporation has been directly in the teeth of this 
charter in four inſtances, almoſt, out of five. 

From what follows, you will ſee, that preciſely the fame evidence had been ſtated 
to the court upon that caſe, as has been to-day ; for (i ys he) « As to the election 
of the two mayors, immediately after the 37th of Charles II. they were by the 
very body in whom the right of election was veſted, exc/ufive of the citizens 3” that 
is, the very election of the two mayors, of the firſt and ſecond of James II. which 
is all they have been able to prove to-day, though they have had from 1733, to 
find their evidence though they have had, from the information of the laſt trial, 
every light that could be thrown upon the quettion by its diſcuſſion, they have not 
been able to ſhow more than two elections of mayors; they have proved the election 
in the firſt, and in the ſecond year, but in the third, their evidence fails; they 
ſhew there was a new mayor, but they do not ſhew by whom he was elected. I 


have as good a right, and better, to ſay, he was not ſo elected; and therefore it 


ſhews, lord Hardwicke had the ſame evidence. before him which you have before 
you to-day ; and it ſhews the judgment that great man paſſed upon that evidence— 
4 In the charter of reſtitution.” — Here again you ſee his lordſhip is apprized of the 
cubole cafe :— © In the charter of reſtitution of the fourth of James II. no notice is 


taken of this charter of the 37th of Charles, but it takes things up juſt at the time 


of the judgment, putting them upon the ſame footing as they were before that 
judgment.” a - a 

I remember in a former ſtage of this buſineſs, it was argued by my friend, in 
order to get nd of the force of theſe powerful obſervations, that lord Hardwicke' 
did not know of the judgment in quo warranto ; (c) if he had known of that, he 
was too good a lawyer, ſays my friend, to have held any ſuch doctrine; for he would 


have known, that it compleatly annihilated the corporation, and that the charter of 


James could not have operated. Why, lord Hardwicke, in the ſame ſentence, with 


the charter, of reſtitution, ſpeaks of the judgment in quo warranto !-- He ſays, „In 


the charter of reftitution, no notice is taken of the charter of 37th of Charles II. 
but it takes things up juſt at the time of the judgment, putting them upon the ſame 
footing as they were before that judgment.” Then that great lawyer, to whole au- 
thority I can with confidence appeal, had all this evidence before him; he knew of 
the judgment; he was, at leaſt, as well qualified to judge of the legal effect of that 
judgment, as any perſons who have iince given their opinions upon it ; and his opi- 
nion was, that there was nothing in the legal effect of that judgment, which pre- 
vented the charter of reſtitution taking place: and his opinion alſo was, that the 
total filence in the charter of reſtitution, with reſpect to the charter of 37th 

| | | Charles 


te See page 245. 
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Charles H. which was only four years before, was the ſtrongeſt evidence; that, ac 
that time, it was not underſtood to have been accepted, becauſe, if it had been 
ſo underſtood, notice would have been taken of it, if it had been but for revoking 
and reſcinding the iprovifions it contained. „ 

Lord Hardwicke alſo expreſſes his opinion of the weight of another piece of evi- 
dence I have ſtated, which is, the proteſt of the citizens againſt the proceedings of 
the ſelect body: Says he (with all that good ſenſe which characterizes all his opi- 
nions) 6 The proteſt of the citizens againſt the proceedings of the ſelect body, ſo 
Toon after the charter of the 37th of Charles II. and the ſtruggle they made to pre- 
ſerve their liberties,- are ſtrong evidence, that there was no acceptance.” There is 
the opinion what is good evidence upon the iſſue of acceptance. Lord Hardwicks 
is of opinion, that that proteſt of the citizens, ſo early after the charter, is, as every 
man of common fenſe muſt think, ftrong evidence indeed, that there was no accept- 
ance: „As is alſo the attempt of the ſele& body, in 1698, (4) which would not 
have been, had they been veſted with the ſame power under the charter of Charles II. 

Gentlemen, I have taken up your time, in Rating and 'commenting upon the 
words of this great man, becauſe I am perfectly ſure, that they will have, as they 
ought to have, greater weight in your minds, than any I could uſe. The other 
learned judges concur entirely in the ſame principles. | 1 

Mr. Juſtice Page ſtates, and a very ſenſible obſervation it is: The implied ac- - 
ceptance of a charter may be collected from the nature of it; and one can ſcarce 
imagine, that the freemen at large ſhould aecept a charter, which cut them out of 
their right in the election of all their officers.” That goes to probability: if the evi- 
dence hangs in balance, this obſervation has infinite weight - that you are to judge 
of the probability of the thing; whether ſlight evidence will fatisfy you, that the 
freemen accepted of a charter, which cut them out of their right in the elec- 
tion of all their ſaperior officers. Farther to ſhew the opinion of that learned 
judge, that an acceptance of all the citizens at large was neceflary, to give this 
charter legal effect, he ſays, The frequent claims of right inſiſted upon by the 
freemen, from the year 1693, to 1696, plainly ſhew, that the. freemen never dic 
accept of this charter, or acquieſce under it:?“ They do ſhew it ſo plainly, that in 
my apprehenſion, no man of common ſenſe can doubt upon the teſtimony. | 

Mr. Juſtice Probyn ſays, The charter of 35th of Charles II. is to the mayor, 
aldermen, and common- council only, which is to the very body who claim an ex- 
eluſive right under it. No ſurrender or acceptance of a charter can be made by a 
ſelect body, in oppoſition to the Whole body of the freemen.” N 

Then, gentlemen, I can reſt myſelf on the ground of law, and upon theſe re- 
ſpectable authorities, that if the evidence of acceptance, by this little junto (Sir 
Thomas Groſvenor and the reſt, who obtained the quo warranto, and the ſubſequent - 
charter) was ten thouſand times ſtronger, here is the direct authority of theſe 
learned judges, that no ſurrender or acceptance of a charter can be made by a ſelect 
| * in oppoſition to the Whole body of freemen. | | 

. Juſtice Lee ſays,ͥ „Where the acceptee doth not accept a grant, ſuch grant 
cannot operate, or have any effect. And for that he cites a principle of law, well 
known and recognized: No notice being taken in any of the corporation entries 
of this charter of Charles H. but only of former ufages, weighs very much with 
me to think there was no acceptance e 

Gentlemen, this was the opinion of theſe four learned and reſpeſtable judges, 
fitting in judgment upon this very queſtion which we are trying to- day - with all 
the fame evidence before them, and forming an opinion, which, for that time, ex- 
tinguiſhed the charter of Charles H. — for you will find, that 'though theſe learned 
judges, having that opinion reſpecting the charter of Charles II. did, upon the 
ground of the long uſage that had ſubſiſted, think it a proper thing that the right 
of election ſhould go co a trial; yer after this opinion wag given by thoſe judges, 
the corporation avere not THE reſt their title upon the charter of Charles 
| A ds ee, | \ II. 

(4) This alludes to the bye-law 23d July, 1698: See page 101. | 
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II. —and you find, therefore, that though they went to trial upon the right of 

election, Johnſon, when the quo warranto was granted, never ' pleaded the char- 

ter of Charles II. at all, but he pleaded z. ae, and an antient bye /aww, which is 
the bye-law I have been talking to you of, in the reign of Henry VIII. and 

upon that, in point of fact, a verdict was found for him; which verdi& de- 
clared, that the uſage, which is now aſcribed by my learned friend to the charter 
of Charles II. and ſuppoſed to originate there, and to derive its authority from it, 
was, in truth, derived from this old bye-law. How the citizens at that time came 
to acquieſce in that verdict, I confeſs J am at a loſs to conjecture ; whether they 
were wearied out with a conteſt againſt a rich and powerful body—whether they 
had not among them men of that laudable ſpirit of perſeverance, which my learned 
friend is diſpoſed to concur with me, in giving every due praiſe to, if the mo- 
tives arc laudable ; to whatever cauſe it mutt be imputed, the citizens, in fact, ac- 
quieſced in that verdict, which my learned friend will go along with me in faying, 
could not have been ſupported ; for it is perfectly clear in point of law, and it was 
conceded by my friend at the former trial, that Mr. Johnſon's title could not be 
ſupported by the bye-law upon which he choſe to reſt his title; whether the 
charter, under which Mr. Amery reſts that title, can be better ſupported, you muſt 
decide to-day; and there ends the hiſtory of the corporation of Cheſter ; becauſe 
all has gone on quietly, from that time to the preſent, in which a private indi- 
vidual has ſtepped forth, in order to aſſert the rights of his fellow citizens. | 

Having thus, I am afraid too much at length, gone through the hiſtory of the 
tranſactions of the corporation of Cheſter, which is connected with the ur! "pr in 
the preſent cauſe ; it is high time for me to call your attention to the preciſe points 
which you are to try, and upon which you are to find a verdict. And if I have 
taken up too much of your time in ſtating the narrative of the tranſactions, in order 
of time as they have paſſed, it will a little relieve you in 24s part of the caſe, be- 
cauſe J have, in the courſe of it, ſuggeſted many of the points to which I apply 
theſe particular inſtances, and to which it will, therefore, only be neceſſary to recal 
your attention. | 0 5 — 

Gentlemen, there are fix diſtinct iſſues or queſtions, upon this record, which you 
are to try: Upon three of them, I ſhall give you very little trouble indeed. My 
learned friend propheſied rightly, and I think he did me credit in it, that I ſhould 
jndge it unneceſſary to trouble you much upon ſome of thoſe iſſues. 

The firſt queſtion is, whether Charles the ſecond actually granted any ſuch char- 
ter or not? I will only explain that ifſue to you, and leave it, with hat explana- 
tion, to take whatever fate you may, under his lordſhip's direction, be inclined to 
give it. That in fact he granted that charter, cannot be diſputed ; there it is, with 
the great-ſeal appending to it, which is evidence he granted it: The only queſtion 
upon that head is, whether that grant is good in point of law ? and that will depend 
upon this queſtion, on which his lordſhip will give his opinion, and with which, I dare 
ſay, we ſhall be content; which is, that though it has the great-ſeal of England, it 
has not the ſeal of the county palatine of Cheſter. The earl of Cheſter, while it 
remained ſeparate from the crown, had within that county as full and ample a ju- 
riſdiction as the king of England had in the reſt of the realm—he had the power of 
life and death, he had every particle of ſovereignty ; it did not even ſend members 
to parliament, but he had a council of his own, in which every thing was admi- 
niſtered ; and he had, in fact, complete royal right, though he himſelf was a ſab- 
jet of the king of England. When the earldom of Cheſter was united to the 
crown, the rights of the county palatine were not extinguiſhed, but they remained 
in the king, in his title of carl of Cheſter ; and it was not tili the reign of Henry 
the eighth that they were, by an act of parliament, united, in a degree, to the 
kingdom; giving the citizens power to ſend members to parliament, and ſome other 
things —bur ſtill juſtice is adminiſtered, to this hour, under the authority of the 
earls of Cheſter, and under the ſeal of the carls of Cheſter the ſheriffs are appointed ; 
and grants, within the county palatine, are paſſed, leaſes are given, aud every act, 
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in ſhort, done under the ſeal of the county palatine ;- but where there is any act to 


pe done, which requires the authority of the king, as well as of the earl of Cheſter, 


then both ſeals are uſed, and are, in point of law, neceſſary to give validity to the 

inſtrument and, therefore, we contend upon this iſſue, that ſuch is the nature of 
the grant which has been read to you that it is a grant regulating the city of 
Cheſter, which is a part of the county palatine — it is the granting of lands — it is 
the granting a number of privileges, which could originally flow from the earl of 
Cheſter alone; but, at the ſame time, it is a conſtituting of perſons with the autho- 
rity of juſtices of the peace, which can be done only by the authority of the crown, 

and under the great ſeal: It was for this, therefore, that the great ſeal was put to 
it; but the framers of this charter thought it neceſſary, that it ſhould paſs under the 


county palatine ſeal — for ſo it is ſtated in the charter and that it ſhould have been 


enrolled in the county palatine. His lordſhip will tell you his opinion upon that 
ſubject. If it is neceflary that the ſeal of the county palatine ſhould be affixed to it, 
then that iſſue will be found for us. 5 | | ot 
The third and fourth iſſues I ſhall lay wholly out of the queſtion, for they are 
merely, whether Mr. Amery was elected, or admitted in the manner directed by 
the charter of Charles the ſecond, Now, that he was, is certain, for the charter of. 
Charles the ſecond directs the election of aldermen to be by the aldermen and com- 


mon- council. He was ſo elected, and therefore was elected in the manner directed 


by that charter; therefore, in point of fact, thoſe iſſues muſt be found with the 
defendant; but in ſtating that, it is pretty remarkable, to obſerve to you, that even 
in that reſpect Mr. 9 title could not, in truth, be complete by any poſſibilityjʒ 
for, in the very act of election he now claims under the charter of Charles the ſe- 
cond, the mayor, who was the preſiding officer at that election, was himſelf choſen 
in the teeth of that charter; for Ellames, who preſided at his election, was choſen 
by the citizens at large; and the directions of the charter of Charles the ſecond are 
0 that the mayor ſhould be choſen by the aldermen and common- council 
That obſervation directly leads me to the conſideration of the ſecond iflue, which 
is one of thoſe upon which your attention muſt be beſtowed, and -that is, whether 
this charter of Charles the ſecond was ever accepted, or not. Gentlemen, you muſt 


'xecolle&, and it would be treſpaſſing indeed upon your patience if I were to forget, 


that, in the courſe of the narrative that J have given you of the tranſactions reſpect- 
ing this corporation, I have thrown out many obſervations, 2 them as evi- 
dence applicable to that iſſue. I have argued, that from the whole hiſtory of the 


corporation, both before and after that charter was granted, it is manifeſt that 
it never was accepted; it will, therefore, only be neceſſary for me to take no- 


tice of the kind of evidence that has been given by my friend, to ſhew the accep- 
tance of it, and to tell you what evidence will be given by me, to ſhew, as far as 
it is capable of proof, the negative of that propoſition. | 1 

The evidence was pompouſly opened indeed, by my learned friend, upon that. 
head, for he was to come forward with ſuch a body of evidence as ſhould not leave 
the leaſt ſhadow of doubt; he admitted, therefore, of all Lord Hardwicke, and, 
every body elſe, had ſaid upon that ſubjet—that a jury ſhould require the ſtrongeſt 
proc of the acceptance of ſuch a charter; but that he had that ſtrong proof in his. 


hand, and he would lay it before you. In the firſt place, he had © Paper; which 


contained fifty-one extracts from the charter of Charles the ſecond ; and he under- 
took to apply this, to ſhew the uſage of the corporation, that in all thoſe fifty-one 


| Inſtances there is evidence of the acceptance of that charter. When I talk of thoſe: 


fifty-one inſtances I beg you will not be alarmed, for I ſhall not go through them; 
but it would be curious to obſerve how very few indeed of thoſe fifty-one inſtances, 
have the ſmalleſt application to the ſubject. I ſhall content myſelf with ſome few. 

obſervations, to ſhew which of them are any evidence, and how far they are ſo. 
In the firſt place, I hold that the exiſtence, ſince the charter of Charles II. of 
ſuch officers as are named in that N which hag exiſtence before, is * evi- 
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dence at all of the acceptance of that charter, becauſe it is perfectly indefinite 
upon that evidence, whether they have exiſted by the authority of that charter, or 
by the authority of the former conſtitution of the corporation. 

My friend ſays, the charter of Charles II. has made the city of Cheſter a county 


of ittelf, that it has ever fince been ſo, and therefore the charter was accepted. 


The charter has ſaid there ſhall be a mayor in Cheſter ; there has been a mayor ever 
ſince, therefore the charter was accepted; ſo he goes on with ſheriffs, Oc. down 
to the very mace-bearer., My friend thought it worth while to {well the number to 
fifty one articles; all the moit trifling officers in the corporation were repeated, and, 
in truth, twice repeated, in that paper: Then TI beg to ſay, that the extitence of 
thoſe officers, will be no ſort of evidence of the acceptance of the charter of Charles 
the ſecond, if we prove, as I underiake to do, that they all exiſted before that 
charter. | | 

In the firft place, the city of Cheſter was a county of itſelf before that charter; 
in order to ſhew that, I will produce the charter of king Henry the ſeventh, after- 
wards confirmed by queen Elizabeth, one of the firſt clauſes of which makes Cheſter 
a county of itſelf: I will ſhew you, by the ſame charter (a copy of which I have 
in my hand) that Cheſter had a mayor, it had twenty-four aldermen, forty common- 
council- men, two ſheriffs, two coroners, two treaſurers, two murengers, two leave- 
lookers, and (to gratify my friend) it had a ſword- bearer and a mace-bearer, be fore 
Charles the ſecond was born; and therefore, the exiſtenoe of thoſe officers, all put 
together, are not a ſcintilla of evidence of the acceptance of the charter of Charles 
the fecond, But Iwill tell you what is ſome evidence pro and con: The mode of. 
election of thoſe officers, is certainly evidence, as much as you may think it ought 
to weigh on the one ſide or on the other; and here they have ſhewn, chat the 
election of any of thoſe officers has been altered by the charter of Charles the ſecand,. 
and has been held purfuant : to that charter, that is certainly ſome degree of evidence. 
to ſhew, that it *. at ſome time been acted under: Now they have done 
that in a few inſtances, and a very few indeed; ſince the year 1686, they have been 
able to produce no one inſtance of any election made under the authority, and under 
the directions, of the charter of Charles the ſecond, different from what it was 
before, except in the caſe of aldermen and common- council; of that, I admit they: 
have ftewr inſtances down to the preſent time. Now, gentlemen, if I ſhew you, 
as I ſtated before in the hiſtorical account of theſe proceedings, that the mode of 
election of aldermen and common: council - which: they adduce as proof of the ac- 
ceptance of the charter of Charles the ſecond, and that it has been ated under ever 
fince- wras im uie long before that charter, and took its riſe probably from a bye - lav 
(I don't care from what it took its commencement, but if it was in uſe es it is 
no proof of the acceptance of that charter, any more than the exiſtence of a mayor, 
or Cheſter being a county of itſelf. 8 | 

[ admit, that there are two inſtances of a mayor (and thera are oxy two—l call 
upon them to produce a third if they can) elected purſuant to the directions of the 
charter of Charles the ſecond; What ! a charter accepted; and uniformly acted 
under (which, lord Hard wicke ſays, is neceſſary to ſupport it) and ont tens inſtances - 
in the hiſtory of the corporation, of the chief magiſtrate being elected according ta 
that charter! Why common ſenſe revolts at it! I am ſure, if that iſſue was tha 
only one you had to try, I might truſt it in your hands upon that obſervation alone. 
Can any ſophiftry perſuade you to believe, that that charter was accepted For it 
has been in force ftom that day to this, if ever it was in force at all. Can you be- 
lieve that charter has been an hundred years in force, and that there have been 
bat tw elections of the chief magiſtrate, conformable to the directions of that char- 
ter? I venture to ſay, it is not we that attack the being of the corporation of the 
city of Cheſter ; for if that doctrine is true, there was an end of the corporation 
of Cheſter long ago; for they were without a legal chief magiſtrate, without a man 
legally qualified to prefide in the aſſemblies that were holden :- No legal corporate 
ac could be done; no good election could be made; and from the time that this. 
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was the lex loci, according to which the rights of the corporation u tere to be decided, 
there has not been a good mayor in Cheſter fince the year 1686,.now an hundred 
and one years ago; every magiſtrate has been unduly elected ;. ev xry court illegally 
holden ; every priſoner tried without authority; murder has been committed upon 
every perſon that has been hanged: For there has not been a mara capable of ſitti 

in judgment, in Cheſter, ſince the year 1686, if the charter of Charles the as 
was the lex 7c; of the corporation: I venture to ſay, that from th at period the chief 
magiſtrate has been uniformly elected in the teeth of that charter, and directly con- 
formable to the charter of Henry the ſeventh, and to the old c:opſtitution of the 
corporation. ; | 

This has been proved already; by. therr own evidence, Mn, Hall, the town- 
clerk. of the corporation of Cheſter, who comes here with every with, un- 
doubtedly, to ſupport his employers: and his maſters, but, I will do him the 
juſtice to ſay, with no attempt, as it appears ta me, to go beyond the truth. 
Mr. Hall tells you, that the mayor has uniformly. been elected by the citizens at 
large: Look into the charter of Charles the ſecand, and ſee how the mayor is to be 
elected; by the aldermen and. comman-cauncil::' Lack into the. charter of Henry 
the ſeventh, and ſee how he is to be elected; by the citizens at large. What, then, 
has been the ſubſiſting charter of the corporation of Cheſter. ? Wlzo wants to pull 
| down the corporation? Who wants to overturn their franchiſes? J, who want te 
re-eſtabliſh, by your verdi&, and: by the judgment of the: lau upon. this caſe, the 
old charter, under which they themſelves have acted, under. which their mayors and 
their ſheriffs have been choſen, and every officer of importance in tlaeyr aaa 
J who want to prove, that every attack upon che exiſtence of the corporation of 
Cheſter, will be in vain, becauſe their mayors have been duly. ele(ted far the laſt 
century, and under the authority: of whom: ather elections have heen halden ? Am # 
the perſon who want to overturn ; or he who wants to eſtabliſh the charter of Charles 
the ſecond: to be the law: of the place? and that, canlequently, every election held 
contrary to that charter, is void; and of courſe to prove, that for an hundred and 
one years, there has not been a legal mayor af that corporation | ' ge 
Then, to deſcend-from the mayor to the ſheriffs, the ſame obſervation. holds: The 
charter of Charles the ſecond directs beth the: ſherifis to be choſen. by the mayor alder= 
men and common-council. Mr. Hall tells you, that, in point of fact, one of the ſheritfs 
has always been named by the mayor, the other by: the citizens at large: Look win 
the charter of Charles the ſecond; you will ſee the former mode poãnted qut: Look 
into the charter of Henry the ſeventh ; and you will ſee the made. that has been in 
uſe; diſtinctly pointed out. I can go thus: through the different ofbcers of the cate 
poration : The treaiurers have been appointed in the manner directed by the charter 
of Henry the ſeventh ; the leavelookers have. been appointed in the manner directed 
by that charter. In all theſe inſtances, where I ſtate them to have been elected ac- 
cording to the directions of the charter of Henry the ſeventh, you are to take along 
with you, that they are elected in a manner contrary to the directions of the charter 
of Charles the {ſecond : Therefore, all thoſe: officers have been illegal, all their acta 
| have been void. The mayors and ſheriffs, who are principally concerned in the 
adminiſtration of juſtice (the moſt important object in the adminiſtration. of any car. 
poration). have all been acting contrary to law, if the charter of Charles the ſecand 
is the lubſiſting charter of this corporation. i | 222 5 
Gentlemen, you ſee, therefore, that this pompous lift of officery, adduced. to prove 
the acceptance of the charter of Charles the ſecond, dwindles into nothing, conſi- 
dered in one point of view ; and raiſes a moſt powerful body of evidence, in ano. 
ther, namely, with reſpect to the manner in which they have been elected, againſt 
the exiſtence and effect of the charter of Charles. the ſecond. | 
Another part of their evidence, L wonder they touched upon, unleſs driven by 

neceſlity ; in truth, I have that opinion of the diſcretion of my learned friend who. 
conducts this cauſe, that if he had nat known that we would have brought it for- 


wards, and if it had not come put upon a former trial, he would never have 2 
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about the crownmote and portmote courts ; becauſe every ſound argument to be 


drawn from them, goes directly in the teeth of the acceptance of the charter of 


Charles the ſecond : Conſider what thoſe courts were; the one an antient court of 
criminal, the other of civil, juriſdiction, in the city of Cheſter ; both of them holden 
there from time beyond the memory of man, to uſe the legal expreiſion: And the 
charter of Henry the ſeventh ſays, they ſhall be held before the mayor, without 
mentioning the recorder. Oh l. ſays my friend, then they have certainly been held 
under the charter of Charles the ſecond, becauſe they are ſtated to be held before 
the mayor and recorder. Now have they been ſo held? In the firſt place, all the 
time that Mr. Hall has known them, they have been ſtated to be held before the 


mayor ol, though the recorder has been preſent, and, as a lawyer, aſſiſting and ad- 


viſing the mayor. Mr. Hall Rated it thus before, and he was above going back to- 
day from what he had given in evidence fix months ago. The ſtile of the court is 
that from whence you are to deduce before whom it is held: The validity of the 
records, depends upon the validity of the authority; if any records of this court 
were to be given in evidence, upon any deciſion of a civil right, or of the conſe- 


_ quences of a criminal judgment, his lordſhip will tell you, the effect of that evi- 


dence would depend upon the correctneſs with which the court is deſcribed ; it muſt 


be deſcribed in the manner that gave it competent juriſdiction, by the law and con- 


Kitntion of the place. 8 | | 
All theſe courts, then, are wrongly deſcribed ; and here again comes in the con- 
fu/ien of which they accuſe us, a confuſion introduced by themſelves : Ever ſince 
Mr. Hall remembers the corporation of Cheſter, which is thirty-five years, not one 
crownmote or portmote court has been duly holden ; for not one has been holden or 
ſtiled according to the directions of the charter of Charles II. The ftile has varied 
both with refpect to the perſons before whom, and the authority by which, the 
court was holden. 23 | 5 
Now his lordſhip will tell you, that theſe are the two particulars neceſſary to be 


deſeribed with accuracy; becauſe they are the two particulars from whence the 


juriſdiction of the court ariſes: It mutt be holden before the proper perſons, and by 
che proper competem authority. Now they are holden, in thoſe two inſtances, before 
the mayer only, and not before the mayor and recorder, as they ſhould have been, under 
the authority of the charter of Charles II. and they are holden according to the an- 
tient uſage and cuſlom of the city of Cheſter. Whenever any of thoſe judgments 
mall in K be produced in evidence, if your verdict to-day eſtabliſhes the charter 
of Charles II. it may be ſaid, Dow't produce me that piece of waſte parchment; 
your court had no juriſdiction; it was a miſ- trial, it could give no judgment; it 

oes not appear that the recorder was one of the perſons who held this court, for 


it appears you held this court by cuſtom, after your cuſtom was deſtroyed by the quo 
 warranto, and after your new charter deſtroyed your courts.” Then it is clear that 


the charter of Charles II. in the molt important articles that concern the adminiſtra- 
tion of juſtice, never was acted under, never was the ſubſiſting charter of this place: 
And T will go farther ; I will affirm, that, even at the very moment when Sir 'Tho- 
mas Groſvenor and his creatures were endeavouring to eſtabliſh their odious charter 
upon the ruins of the liberties of their fellow citizens, they aurſt not hold courts 
under it; for, though ſome of their courts-(I think there are but two or three in- 
ſtances after granting the charter) are ſtated to be before the mayor and recorder, yet 


FT defy them (and I will {uffer them to go afreſh into their evidence, if they have a 


mind to accept the challenge) to produce any one inſtance of a court, ſtiled to be 
holden any otherwiſe than by the antient uſage and cuſtom of the city of Chefler. Then 
at the moment they wanted to eſtabliſh this charter, they dared not rely upon it: 
they knew their fellow citizens never had accepted, nor ever could accept it; and 
therefore, in thoſe ſolemn and judicial acts which they were obliged to do, they 
ſtate, upon that parchment, that which ſhould give them validity and authority; 


| becauſe they ſtate courts to be holden, as in truth they were holden, according to 


the antient uſage and cuſtom of the city of Cheſter, I will venture to ſay, that put- 
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ting in the name of the recorder would not vitiate the proceedings of thoſe courts. 


Suppoſing them to have been wrong fully holden, they have ſtated a right authority: 
they have ſtated that they hold them purſuant to cuſtom; and they have alſo ſtated, 


that they held them before the mayor; and therefore the preſence of the recorder 
would not vitiate the proceedings: he might be there as aſſeſſor: the adding his 
name, proves nothing; but having it not, proves every thing that is neceſſary. If 
they leave out the name of any one of thoſe perſons who are neceſſary to compleat 
the juriſdiction, it vitiates the whole; but not ſo, I truſt his lordſhip will tell you, 
if they add a name, by miſtake, which was not neceſſary, provided the court appears 


to have been holden by its proper authority, (which was by the authority of antient 


cuſtom) and provided it appears to have been holden before the mayor. If they had 
put the names of all the aldermen and common-council into that record, I don'c 
think it would have done any harm, except making it longer ; therefore it is deciſive 
evidence, that they did not hold it under the authority of the charter of Charles II. 
the few entries they have read are deciſive evidence that they aid hold it under 
the other charter. | 

Then they have gone into another piece of evidence, which I confeſs I was a 
200d deal ſurprized at, and which it ſeems to me that they have borrowed from us 


upon the laſt trial, as they have likewiſe done one of the iſſues that you are to try to- 


day (upon which I hall ſay a word or two by and by:) I mean the pannels they have 
thought proper to produce (for what purpole God Almighty knows, unleſs they 
thought awe ſhould produce them to ſhew that the freemen of the old corporation of 
Cheſter, after the grant of the new charter, acted upon juries ;) and they have done 


it to prove, that, in the courts of the city of Cheſter, none but freemen can ſerve as 


Jurors : © Then (ſay they) it is evident that theſe freemen accepted the new char- 
Gentlemen, I will tell you why that is no evidence of their acceptance at all : 
Becauſe they ſaw, when they were ſummoned to that court, they were ſummoned, 
not to ſerve as jurors at a court held by virtue of the authority of the charter of 
Charles II. but they are ſummoned to attend a court held according to the antient 


uſage and cuſtom of the city of Cheſter ; that is the ſtile of the court at which they 


ſerve as jurors. Let my learned friend ſhew that they ever ſerved as jurors at a 
court ſtated to be holden under the authority of that infamous charter, and I will 
admit it is evidence, that thoſe gentlemen who did ſo ſerve accepted of that charter; 
but, ſhewing that they acted at a court, expreſsly ſtated to be: holden according to 
the antient uſage and cuſtom of the city of Cheſter, is only a proof that they were 
attached to their old uſage and privileges: there was nothing left to them by the 
uſurpation of Sir Thomas Groſvenor and his colleagues, but that; and therefore, 


ſay they, we will ſerve as jurors upon that court, becauſe it is holden according to 


the antient-cuſtom, and not under the charter of Charles II. This is the inference 
irom that circumſtance. 5 

Another thing obſervable upon their producing this, is, that it ſhews a conſciouſnefs 
that my learned friend thought it neceſſary for him, in ſome vway or other, to prove 
that the . /reemen had accepted this charter; for if it was not neceſſary for him to 


| Prove it, why did he take up your time in producing theſe pannels ? if it was ne- 


ceſſary then, it is that miſerable laſt ſhift of ſhewing that a few freemen accepted 


that charter. Why? Becaule they attended as jurors in a court expreſsly ſtated not 


to be held under the charter of Charles II. but under the antierit uſage. The charter 
of Charles II. directs that the old freemen of Cheſter ſhould be re- admitted to their 
freedom, and be reſworn. Then have they gone on to ſhew, that thoſe who ſerved 
upon the pannels were re-admitted and reſworn? No ! they have not attempted it; 
becauſe they knew that we had at the laſt trial produced the very ſame pannels, to 
ſhew that the freemen had ſerved auithout being re-admitted. and reſworn. Then 
they have not ſerved under the authority of the charter of Charles II. for under 
that they could not ſerve till they had been re- admitted and reſworn : Therefore, 
having ſerved without being ſo re- admitted and reſworn, they, have not ſerved * 
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the authority of d iat charter. What, then, is the conſequence ? they have ſerved 
under the authority of their-o/d-charter. We are told there was no mayor, no alder- 
men, no common -council-men, no freemen, in Cheſter, after the judgment in quo 
warranto ; and yet, in the very firſt year after that judgment, you tee the old free- 
men ſerving again in their former Tight, without being re- admitted! ſerving in 


courts held under t he antient uſage! The citizens then conceived they were acting 


under their old aut hority; holding their old courts according to uſage, and not 
according to the au thortry of this charter of Charles I. | 

Genticmen, the returns to parliament are hardly worth obſerving upon: it only 
frews that three r four freemen pat their names to that return, and who had not 
been re-admitted. They had no right to vote 'tor members for Cheſter, as freemen, 
if they were not re- admitted, under the charter of Charles II. the law of the place. 
They had no vote, and yet they produced thoſe returns, in the firſt year of James, 
the very year after that charter was granted; though they had no more a right to 
vote, under the cha ter of Charles TI. than any of theſe gentlemen round the table; 
becauſe they had na : been re- admitted and reſworn according to the directions of 
that charter. 6 

The other circum ſtances, which they have adduced as evidence on this Hue, are, 
the fair held the firſt Thurſday in every February, the poſſeſſion of the hofpital 
lands, and thoſe of Spital Boughton. With reſpect to the fair; that circumſtance 
muſt weigh, as far ; is you, under the direflions of my lord, think it ought; for I 
fairly ſtate to you, t hat I have no evidence to ſhew by what right the citizens of 
Cheiter hold that fa ir to this day: it is time enough to inquire into that when- 
ever they are called upon ro ſupport it. Whether it will appear to have been by 
eforpation : whethe T it will appear that they began to hold it under colour of 
this charter, and ce ntinued it afterwards without moleſtation, without the crown 
calling them to acca unt: whether they held it under the authority of the charter of 
James II. which he granted a little before the reſtoring charter, in terms pretty 
nearly the fame as the charter of Charles II. I Know not; but all that I can ſay, 
is, that leaving that / circumſtance in its full force, the weight of evidenee from thoſe 
J have ſtated and ſha ll adduce hereafter, is ſo powerful againſt. the acceptance of 
this charter, that if it is neceſſary even to fay that this fair is holden by uſurpa- 
tion, it is more confi ſtent with the truth of the cafe, more conſiſtent with the law 
of evidence, chan to ſay chat the holding that fair ſhall be any evidence of the 
acceptance of the che Tter of Charles II. * 

Wich reſpect to t he hoſpital of St. John, it ſeems to me, that very material ob- 
ſervations may be m ade as to the effect of that evidenge, and I confeſs that it ap- 
pears very ſtrongly te me, from the circumftances of this caſe, that the citizens of 
Cheſter hold that by ſome other and ſome better title than the charter of Charles II. 
though we, not beir g poſſeſſed of the archives of the corporation, are not able to 
get at it or to ſhew it to you. | a 


Now, I will tell. you why I think fo. The charter of Charles contains a grant 


- of that hoſpital, and it gives the mayor and citizens che office of maſters of that 


hoſpital; it grants it after the death of Roger Whitley, who was at that time in 
poſſeſſion of it under: another grant from the crown; ſo far is certain. Now, what 
are the facts? The fa ct is this, that Mr. Whitley, upon whoſe death this grant was 
expectant, dies in 11597; in 1598 there is an order directing the recorder to go 
t lady Mainwaring for the hofpital feal, and a great deal more reſpetting lady 
Mainwaring; I will firſt aſk, why gd to lady Mainwaring? What had Sir John 
Mainwaring or my I; dy Mainwaring to do with this hoſpital ? As far as appears by 


the charter of Charles II. Roger Whitley was in poſſeſſion, and upon his death the 
corporation were em itled; then there is ſome intermediate title; Sir John Main- 


waring and his rett& : had ſome title; what that is does not appear, becauſe upon 
ene death of Roger Whitley it veſted in the corporation; it is clear they had ſome 
grant, for they not only ſend to lady Mainwaring for the ſeal, but they defire 
her to give up the's 2 and the claim Sir John Mamwaring had to the 

intereſt 
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intereſt in it; and there is another order in the books prior to that, © that Sir John 
Mainwaring ſhall ſatisfy the corporation by producing his claims and titles; they 
then ſend the recorder to the widow to get the title deeds, and to do what? to indem- 
nify lady Mainwaring for delivering the poſſeſſion of the ſeal and thoſe title deeds: 
Why indemnify ger? What title deeds could fe have, unleſs there is ſome title 
behind the curtain other than that which appears under the charter of Charles II. 
for all that appears under that charter is, that the preſent intereſt is in Colonel 
Whitley, and the intereſt in remainder in the corporation. 

But there is another thing {till more remarkable: The charter of Charles II. ap- 
points no ſeal for the hoſpital, but a common ſeal is granted to the corporation: Every 
diſtinct corporation has a common ſeal, it is a conſtant appendage to the grant; it 
may be a queſtion whether it may not in ſome degree be incidental. The mayor 
and citizens of Cheſter are not by the charter of Charles II. incorporated in a 
diſtin& capacity as maſter or governors of that hotpital, but it is an office granted 
to them in the capacity of mayor and citizens of Cheiter, they, therefore, under 
that charter, could uſe no ſeal but the corporate ſeal of the city of Cheſter : Then 
there being a diſtinct corporate ſeal, which is proved to be uſed for all grants and 
leaſes of the hoſpital lands, is evidence that there is ſome ozher charter which in- 
corporates them, and gives them a common ſeal as governors of that hoſpital: So 
where there is a grant to the city of London, of what 1s called the royal hoſpitals 
of the city of London, though they are the ſame perſons, though it is to the mayor, 
commonalty, and citizens of London (which is their corporate deſcription) yet 
they are created by that charter, a ſeparate corporation, and act under a different 
name, as mayor, commonalty, and citizens of Logdon, governors of the royal hoſ- 
pitals, and ſo on; they uſe a diſtinct common ſeal, becauſe they have a diſtinct charter 
of incorporation, and as ſuch they act in two diſtin capacities, though the indi- 


' viduals of thoſe two corporations are the ſame. 


There is another circumſtance that ſtrongly implies the exiſtence of ſome other 
charter or grant which is loſt ; and, gentlemen, a preſumption may be raiſed from 
circumſtances of the exiſtence of grants or even of private deeds within memory 
which have been loſt ; preſumptive evidence may be given of it. The recorder is 
intruſted by the corporation with the grant of the hoſpital lands to carry to lady _ 
Mainwaring ; but there is a ſubſequent order ſtill more remarkable, which has been 
read to you alſo, which concludes thus ; © That the charter of the hoſpital lands 
with which the recorder had been entruſted, ſhould be depoſited and kept amongſt 


the records of this city of Cheſter.” Now, I do contend, that this goes as near as 


any thing but poſitive proof can do, to ſhew that there is ſome other charter than the 
charter of Charles II.; for if the charter of Charles II. is the charter from whence 
the corporation derived their being and exiſtence, if it is the charter under which 
they do every corporate act, what perfect nonſenſe and idiocy is it to talk of that 
charter being kept among the records of the corporation, and not deſcriving it as 
the charter of the city! That ſcems to me to be every. thing but poſitive proof, 
that there muſt have exiſted ſome other grant of theſe hoſpital lands, under which 


a legal title might be derived to the citizens of Cheſter, and if they were now to be 


impeached for holding theſe lands, I think this would be evidence, from whence 
to preſume the exiſtence of ſuch a grant. f 

I have gone through the greater part of the evidence produced by them to ſhew 
the acceptance of the charter of Charles II. I have ſtated to you an account of the 
nature of the evidence by which we oppoſe it; it is by ſhewing that all the inſtances 
of the nſage which they contend to have ariſen from the charter of Charles II. and 
to have ſubſiſted down to the preſent time, originated from other ſoure s, and 
were in force long before that charter ; it is by ſhewing that in the moſt material 
elections, the uſage has been directly in the teeth of that charter, and that even in 
thoſe inſtances, where the little junto itſelf appears for a ſhort time to have acted 
_ this charter, they durſt not rely upon it for their moſt ſolemn and judicial 
acts. 5 | N 3 : , r N 8 
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Then let us confider a moment by whom this charter ſhould be accepted ; for if 


we could give no explanation whatever of the acts which paſſed in theſe three firſt 


vears, but as the acts of Sir. Thomas Groſvenor and his aſſociates, though every one 
were referable to that charter, and nothing elſe; ſtill, I ſay, the great corporation 
of Cheſter could not be bound by ſuch an acceptance; conſider what the iſſue 15— 


look to the record —his lordſhip will tell you what it is—then conſult your own 
underſtandings upon it. 2 | Z 3 | 
They have not put upon this iſſue, that this charter was accepted by Sir Thomas 


G:ofvenor, Peter Pindar, and Peter Bennett (if they had, we ſhould have admitted 
it) becauſe they knew it did not ſignify an halfpenny in point of law, whether it 
was accepted by them or not; but they have put the true queſtion ; they have ven- 


tured to ſtate boldly upon this record, that it was accepted by the perſons to whom 
it was directed, that is, the citizens and inbabitants of Cheſter. Now, in the name 


of God, and common ſenſe, upon the evidence you have already heard, do you be- 


lieve this charter was accepted by the citizens and inhabitants of Cheſter? The 


only inſtance they have ſhown of acceptance by the citizens, is that of the jury, 
which, in my opinion, proves the direct contrary, and which was held to prove the 
contrary on the laſt trial. With reſpect to the inhabitants—has any one of them 
been proved to have accepted it? They have produced a book of the treaſurers ac- 
counts of the corporation, for four years ſubſequent to this charter; from which it 
appears (for I have caſt them all up) that one hundred and twenty-eight perſons 
were, in thoſe four years, admitted to the freedom of Cheſter—that is, it appears 
that one hundred and twenty-eight perfons paid for their freedom of Cheſter. The 


object with which that evidence is adduced, is to ſhew you, that there were ſome 


people or other who accepted this charter, and became freemen of Chefter under 
it it ſhews no ſuch thing. | | 

Who is the charter granted to? The citizens and inhabitants. With reſpect to 
the citizens, we have alrcady talked enough of that. My friend has put his con- 


ſtruction upon the word citixent, by endeavouring to ſhew the o!d freemen accepted 


of that charter. They never accepted it for the reaſon I have ſtated. ' | 
Did the inhabitants accept it? My friend ſays, all the king's ſubjects inhabiting 
there, had a right under the charter. Has any one come to claim it? I remember 


Mr. Hall was aſked formerly (and if it were worth while to call him to-day, to aff 


him the fame queſtion, he would give me the ine anſwer, for I know he is an 


honeſt man) did you ever know, read, or hear, of any one inbabitant of Cheſter, 


who came under that right, to. demand his freedom of Chefter? Never a 
one. Why, the town-clerk, whoſe duty led him to be well acquainted with thoſe 
books for many years, never heard, read, or knew, of any inhabitant of Cheſter, 
who came under that right, to demand his freedom! But who are thoſe people 
that claim their freedom? The ſums they pay will inform you. The town- 
clerk has already told you, that thole who were admitted to their freedom by in- 
denture, paid 11. 3s. 4d. —that thoſe who were admitted by birth, paid 3s. 4d. 
only. Now, if you were to examine the lift of theſe 128, man by man, above 100 
of them appear to be under one or other of theſe deſcriptions : they either pay 11, 
33. 4d. or 3s. 4d. Then they are people claiming their freedom—how ?—nct 
under the new charter, for that could not be. No man could be entitled to his 
freedom by birth, or indenture, under a charter of three years old, He could not 
have a child of three years old come and ſay, he was the ſon of a freeman under 
that charter, or an apprentice, who could claim under it. Then every one of theſe 
were the ions and apprentices of the % freemen, whom my friend tells you no 
longer exiſted ; yet every one of thoſe who came to claim under that antient right, 

which they ſay was annihilated, are ſons of freemen under the old corporation. 
There are a few who pay larger ſums, who are thoſe kind of honorary freemen, 
admitted upon the payment of money, and upon redemption—ih which way you 
know every corporation does admit: Then, I ſay (and his lordſhip will tell you) 
that none of theſe have claimed ander the charter—tor every man to whom that 
| | | charter 


j 
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charter was addreſſed, has a right to ſay, I am one of the freemen under the new 
charter; ſwear me in.” Every inbhabitaut to whom that charter was addreſſed, has 
a right to demand his freedom as an izhabitant. None of them have claimed to be 
admitted under this charter, nor I am perſuaded ever will, if this charter Was 
eſtabliſhed. I will venture to ſay; they, have not proved any one inſtance of ac- 
ceptance by the iubabitants or freemen. enn ee . 
That ſuch hu be the acceptance, is certainly the iſſue you are to try upon this 
record. But in addition to the authority of lord Hardwicke, and the other three 
judges that ſat with him, who ſtate what fort of an acceptance there ought to be to 
make this charter binding, I will read to you an authority Kill older, and not leſs re- 
ſpectable, which, will ſhew you the opinion that has at all times, by the greateſt 
and gravelt judges, been held upon theſe ſort of charters, which are calculated to 
keep down the rights of the freemen—theſe new charters, ſo inconſiſtent with their 
former privileges. I will cite an opinion truly reſpectable, early in the reign of 
pu I. it is in a caſe very well known to his lord{kip, under the denomination of. 
agg's caſe. That was a caſe, in which a corporation, jealous of their rights and 


privileges, as corporations generally are, had turned out one of their own members, 


for ſpeaking diſreſpectfully of the corporation, which was an offence never to be 
forgiven. J am afraid I ſhould be turned out of the corporation of Cheſter for, 
ſomething I have ſaid to-day, if I had the honour to be a member, I truſt, with 
the freemen, I ſhould ſtand a little better. | 1 Th ; 

Lord Coke ſays, ſpeaking of the circumſtances that were returned to the man- 
damus to reſtore him: © The ſaying that he would avoid the charter of the 34th. 
of Elizabeth, was no cauſe to remove him; for it ſeems to me, that ſuch new 


charters are void; and it ſeems to me, that new corporations, new: offices, and 


new” (ſomething that is obliterated in the book; there is a blank) „ will overthrow 
this kingdom.” This is the opinion, therefore, on ſuch charters as thoſe which. 


were granted in the latter end of the reign of Charles II. entertained by that great 


man, at a much earlier period, when James I. had begun to introduce the practice 
by little coaxings, and grants of new charters, to new-model corporations—not by; 
ſuch violent means. % So, peradventure,” ſays he, © this patent was procured by 
ſome perſons of the corporation” (ſuch gentlemen as Sir Thomas Groſyenox, and 
his junto) © and the greater part do not aſſent to it.”— Now, have the greater part 
of the corporation of Cheſter aſſented to this charter? © Then,” ſays he, © it 
does not bind the corporation.” So, that here is a direct opinion, that where a 
charter 1s procured by a few individuals, and the greater part do not aſſent to it, it 
does not bind the corporation by the acceptance of thoſe few. Which opinion,” 


ſays the book, © was warranted by Doddridge, another judge, who adds that reaſon 


alſo; and ſaid, that ſome private perſons might procure a new charter for a town, 
and the town might refuſe it.” Now, gentlemen, can any thing be more directly 
applied ?—can any thing be, as it were, more prophetic than this language, as to the 
caſe upon which I have honour of now addreſſing you? 

There are other authorities to the ſame purpoſe, but I will-not trouble you with 
repeating a number of authorities upon a point, which his lordſhip, I truſt, will tell 
you, cannot be doubted, | ; | 

Gentlemen, I have now pretty well gone through the general nature of the evi- 
dence—(I will leave it to you, under his lordſhip's direction, to comment upon it, 
on one tide and the other) upon this important iſſue of the acceptance of the charter 
of Charles IT, If you ſhall be of opinion (as I cannot perſuade myſelf to doubt 
you will) that this charter never was accepted by the people to whom it was di- 
rected, the citizens and inhabitants of Chefler—that it never was a ſubſiſting charter 
under the authority of, which the judicial and corporate acts of the city of Cheſter 
were adminiltered—if you ſhould be of that opinion, which I perſuade myſelf you 
mult, if you have attended to this cauſe, as I flatter myſelf you have done, then 
we ſhall be entitled to your verdi& upon this iſſue ; and that verdict, I truſt, will 
make a final and compleat end of this _— for then I believe his lordſhip will 

. 2 | COncur 
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concur in opinion with me, that the two remaining iſſues will be perfectly imma- 

terial: for if the charter of Charles II. never was ſo accepted as to make it the 
ſubſiſting charter of the corporation of Cheſter, then it is immaterial whether the 
order of king James was ſignified or not, or what ſort of judgment in quo war- 
ranto exiſted before the charter of reſtoration. But that I may not avoid laying be- 
fore you any iſſue that is put upon this record, and upon which, one way or other, 
vou mult declare your opinion—even if you ſhould find a verdict for us, upon the 
non-:cceptance of the charter of Charles II. yet you will find a verdict, whether 
the order of removal was duly ſignified. That is one iſſue. And the other is, that 
a final judgment in quo warranto has never exiſted. : 

With reipett to one of thoſe iſſues, a few confiderations will put it upon its true 
ground; for I beg leave totally to deny the principle that my friend ſtated in the 
outſet, as that by which your judgment was to be directed upon this point. He 
ſtated, that under this iſſue, it was neceſſary for us to prove, diftinfly and ſeverally, 
that this order was fignified to every individual named therein ; and that if we 
failed in the proof of any one, that iſſue mult be fonnd for him. 'That, I beg 
leave, totally to deny. I conceive, under his lordſhip's correction upon the point 
(from whom you will receive your directions) that it is totally inconſiſtent with 
every principle of law and common ſenſe, to contend, upon a queſtion whether a 
public act of the kingdom was, or not, ſignified to a number of men named in it, 
at the diſtance of 100 years—that you are to prove it, like the ſervice of a notice, 
upon cach particular individual, in a cauſe in Weſtminſter-hall. I truft his lord- 
ſhip' will tell you, ſuch is not the principle of the law. I am ſure you will your- 
ſelves know it is not the principle of common ſenſe ; for if that is the caſe, it is 
utterly impoſſible, in the nature of things, to prove it—and the effe& of every act 
of that kind muſt be by antiquity loſt— for the moment the perſon who ſerved the 
notice is dead, the evidence is loſt, and you muſt, in that caſe, as well as in every 
other, collect the fact from the beſt evidence that exiſts. Then what is the beſt 
evidence the nature of the caſe admits of : — J take it to be this: Firſt, that there 
was ſuch an order made we ſhall prove, by reading a copy of that order from the 
council. book. The clerk of the council who iſſued that order being dead, the only 
way in which it can appear, is from the inſpection of the books. We fhall allo 
prove; that the order was not only made, but iſſued and it will appear from the 
evidence of the clerk of the council- office, that wherever there is an order made, if it 
15 nct iſſued, it is entered as wacated. That is the beſt evidence that the nature of 
the caſe admits of. | | | | . 

And then T ſhall ſhe you that the order was acted under at Cheſter by the very 
people to whom it was addreſſed. Gentlemen, you will recolle& that Mr. Hall 
has told you that the treaſurers are elected on the charter-day, which is in October, 
and that their accounts are not made up till after the expiration of the year. Now 
I will ſhew you who were treaſurers in the year in which this order of king James 
was made, and that (inſtead of waiting till the expiration of their office, and till 
a convenient time after, tor the making up of their accounts, as they would have 
done if nothing had happened to diſturb them, and if the body to whom they had - 
been to account had continued) on the 23d and 27th of Auguſt, the order of coun- 
cil being dated on the 1:th, theſe treafurers in a hurry make up their accounts and 
paſs them before the mayor and aldermen, becauſe they by that time had received 
the news of the order; they knew that ſuch an order had iſſued, they knew that 
by ſuch an order their own office of treaſurers, and the offices of aldermen and 

mayor who were to receive their accounts would determine, and therefore they 
precipitately make up their accounis in order to be diſcharged from them, which 
can be accounted for in no other way than their having received that order. 

To introcuce'it I ſhall call upon them to produce a book (for I have an additional 
piece of evidence that was wanting laſt time, and, therefore, I truſt I ſhall call 
with beiter ſucceſs upon that head) in the cuſtody and keeping of the corporation, 
purporting to be an index to all the records of the corporation; in which book, 


three 
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there is a copy of this very order of king James: And T will prove (which I was 
not able to 115 laſt time} that the corporation have adopted that book, and made it 
their own ; becauſe I will prove the order they gave for copy ing that book, and for 
keeping it afterwards with the records of the corporation ; and that will certainly 
make it admiſſible evidence, which will ſhew, that the order of amoval was for- 
merly known to the corporation of Cheſter. _ | | 

This is, in fact, the book of Mr. Comberbach, who was formerly recorder of 
Cheſter, and now in the poſſeſſion of a Mr. Lowe, who was executor to Mr. Com- 
berbach; it came to the knowledge of the preſent recorder a great many years ago, 
and. upon his advice, the corporation directed it be copied by the town-clerk, and 
a ſimilar method to be — future. N | 

Gentlemen, I will ſhew you farther, that this very Peter Bennett, named in the 
charter of Charles the ſecond (who, after Sir Thomas Groſvenor, appears to be one 
of the moſt active partizans againſt the liberties of the citizens of Cheſter) com- 
piaincd of having been turned out and diſplaced, by this very order of king James. 
So that there won't remain a doubt but the evidence is a great deal more than, I am 
ſure, you would expect us to find, at this diſtance of time; that it is the beſt that 
the nature of the caſe admits of, and ſuch as will induce you to lay your hands upon 
your breaſts, and aſk yourſelves, as honeſt men, whether you have a doubt of this 
order having been ſignified to the members of the corporation ? We ſhall ſhew, that 
it was. The legal effect of that, I will not trouble you upon: The only queſtion 
you have to decide, is, whether you are ſatisfied upon the evidence, that the order 
was fignified ? | . | 
I come now to the laſt iſſue ; which is, the judgment of ouſter, to adopt the ſhort 

name of it, which is ſaid to have been given againſt the city and corporation of 
Cheſter. I will here recal to his lordſhip's mind, what I have ſtated as to the law 
upon that ſubject, and as to what ſort of judgment ought to have been given againſt 
them, upon the default made upon the quo warranto, which, I contend, could be 
no other than ſeizing thoſe liberties into the king's hand : 'That ſuch a judgment 
exiſted as I now ſtate, for default of appearance, is admitted on all hands; they 
produce a copy of what they call an interlocutory judgment, which is a judgment 
of ſeizure into the king's hands, of the franchiſes of the city of Cheſter, till ſuch 
time as the court ſhall otherwiſe order ; that judgment certainly they have proved 
the exiſtence of; and it ſtands indeed admitted upon the record. 
My friend introduced this part of the caſe with ſtating to you, what is true, that 
we on this fide, on the laſt trial, had alledged this judgment of ouſter; and he com- 
plains, that we blow hot and cold in admitting it at one time, and denying it ano- 
ther ] can very cafily account for that: Miſled, probably, by the ſame appear- 
_ ances with which they wiſh to miſlead your judgment to-day—fancying there had 
been ſuch a judgment, and that we could make uſe of it for other purpoſes, upon 
other queſtions upon that record, which is not the rgcord that is before you now— 
we then ſtated that there was ſuch a judgment; there was no iſſue upon it: —if 
there had been, we ſhould have had a verdict againſt us, as we ought—but when 
we were at liberty to amend the record, and to ſtrike out on each fide ſuch things 
as ought not to be there, we were ſatisfied, upon the enquiry we made, that no 
ſuch judgment had iſſued ; we found it had been miſtakenly alledged, and we ſtruck 
it out. They then, on the other ſide, took up, for other purpoſes, the miſbe- 
gotten brat we had diſowned ; and they have attempted to prove the exiſtence of 
it from the very circumſtances that miſled us to ſuſpect ſuch a judgment might exiſt, 
though we could not. find it; but now it is come to the queltion before you, 
whether it did exiſt or not. Upon this his lordſhip's directions mutt have conſider - 
able weight with you, becauſe the mode of proving theſe ſort of proceedings is ſo 
involved in matter of law, and technical expreſſions, that without his lordſhip's 
aſſiſtance it will be impoſſible, perhaps, for you to go along with me in explaining 
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The court in theſe proceedings grants firſt, what is called a rale for the judgment 
that rule is entered in what is called the ale boop. There is another book of records 
of the court kept in the crown office, which is called the dacker” book, or the con- 


zroiment roi! (it means the fame thing) in which there is entered a ſhort abſtract of 


every judgment given, or ſuppoſed to be given, by the court, and a reference to 
the roll where the judgment itſelf is to be found; and my learned friend has cor- 
rectly deſęribed that to be a fort of index or reference to the records. But my 
friend then proceeded to ſtate what I (fall deny, and what is, in the knowledge 
of kis lordſhip, moſt perfectly and clearly; he has ſtated Hat this docket is never 
entered till er judgment, and that therefore the entry clearly proves the judg- 
dent. Now I will prove the contrary to be the fact, that the docket is always 
entered gal, and in truth the very term decker, through all the proceedings of law 
and equity, carries with it a meaning, that it is a ſhort note of ſome proceeding, 


which procceding is afterwards to be entered regularly and at length. So in a com- 


mi hon of bankrupt, the firſt act is called ſtriking a dacet, that ſhews a commiſſion 
is zue, to be ined, and a commi ion iſſues conformable to it, but the docket 
is i; ſometimes it precedes it by ſeveral days, and is no evidence of the com- 
miſhon; fo the party who is intided to fign his judgment, firſt ſtrikes a docket of 
that judgment, and afterwards the judgment is drawn up and entered of record; 
and I defy my friend to ſhew a ſingle inſtance of any judgment on record ever 
drawn up before the docket was entered; I venture to ſay there never was ſuch an 
inftance. Then what is the evidence they have produced to ſhew you that ſuch a 
judgment exiſted ? they have produced a rule for the interlocutory judgment; they 
have then produced, exactly conformable to that rule, the judgment of ſeizure it- 
felf, regularly examined with the record in the treaſury chamber; the treaſury 
ebamber in this caſe does not mean that treaſury which is under the direction of the 
lords of the treaſury, but it is the name given to the repoſitory of every court in 
Weſtminſter-hall where the records of that court are kept. The treaſury is the 
place where the records of the Eing's-bench are kept, which is the place where 
this ought to be kept; from that treaſury they produce the regular copy of the rule 
for the interlucutory judgment; then ſay they, © we now produce a rule for final 
judgment.“ I ſay it is not ſo— it is a conditional rule, and upon that the fallacy of 
this depends ; it is a rule ordering by the court that final judgment ſhall be entered, 
anleſs they ſhall hex tauſe in a aueck. Now what evidence is there to prove that 
they did not ſhew cauſe in that week, or that ſomething did not interfere between 
the granting that conditional rule and the time when that judgment ihould be 
entered, for there that judgment 15 not. 


Then fay they, it h exift, but it is loſt and we cannot ſhew it; and fo they 


have ſaid upon the record. I have always underſtood, that before a party can avail 
Eimſelf of a thing being loſt, he ſhould give clear evidence that it once exiſted. 
Now this rule gives no ſuch evidence, becauſe there might have happened that 
which would have prevented its ever exiſting, and if it is not to be found we are 
to conclude that it never did exiſt. 


Iwill proye, by a gentlemen who examined the record, and who will produce 


an exact fac file copy of it that it could not have been 4%; becauſe the parchment 
exiſts upon which it muſt have been written, if ever it had exiſted ; if it was 
Written it muſt have been in lemon juice: my friend muſt ſhew ſome way in which 


it was taken out, for loft it never was; for it is the uniform practice in every cauſe, 


criminal er civil, after the entry of the interlocutory judgment, after the entry of 
the rule for inal judgment, upon the ſame roll, upon the ſame piece of parchment 
immediately following, to enter the ſinal judgment of record; if there is not room 
they immeciately anncx another piece of parchment to it to give them that room 
which they have not, for there it 2. be. Now it is not that another piece of 
parchment has been annczed to this which has been torn off, loſt, or miſlaid (which 
pofibly might have happened) though it would have been a pretty ſtrong preſumption 
to fuppoie that ; but here is dhe parchment 1%, here is roam for half-a-dozen judg- 
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ments to be entered upon that parchment. I venture to ſay, therefore, that there is 

poſitive proof in this caſe, that the final judgment never was loſt ; there is proof that 

it never did exiſt at all. | MES 25 | 
But, ſays my friend, (and that ſeems the ſtrongeſt evidence, becauſe it is a ſort 


of evidence out of our own . mouths) it is proved by your own proclamation of 


James and your charter of reſtoration, that ſuch a judgment exiſted, and therefore 
as it is not to be found, we will infer that it was loſt; I fay no ſuck thing is proved 
by one. or the other. My friend ſtates, that there is evidence under the great-ſea] 
of the exiſtence of the record, and that the great-ſeal is admitted as proof even 
without witneſſes ; it is fo ; but I will tell you in what caſe it is fo admitted ; it is 
in what we call an exemplification under the great ſeal, which is a complete tran- 


| ſcript of the record itſelf, an atteſted copy, if I may ſo call ic, to which the great 


ſeal is annexed, that is an authoritative copy of that record. Did any lawyer ever 
hear that a recital under the great-ſeal was evidence of any thing not under 
the immediate knowledge of the parties who granted it, or of any fact capable 
being proved by other evidenee ? But what is this recital ? they rely upon the ex- 
ception in the proclamation, ſtates which, that “ though rules for judgments have 


and bodies politic of ſeveral cities, yet no judgments (and his lordſhip attend 
to the expretſion) have been entered upon record in any ſuch informations, except 
againſt the city of London, Cheſter, &c.“ | 


Now, obſerve what is ſtated in this proclamation : Not that no final judgment 
has been entered except in the caſe of Cheſter, not that two judgments have been 


| paſſed upon informations in the nature of a quo warranto againſt the ** 


entered, but that except in theſe caſes no judgments at all have been entered :— 


Then what does this exception prove? it implies no more than that me judgment 
had been entered againſt them, but does not imply that it is a nal judgment, or 
that two judgments had been entered againſt every one of them: Now that ex- 
ception is ſatisfied, for ſame judgment is proved to have been entered againſt Cheſter: 
The interlocutory judgment certainly is a judgment, is it not? It has been entered, 


and therefore they conjecture right, that ſome judgment as to Cheſter had been 


entered. I will, in addition to that comment which arifes upon the word, prove, 
that as to York and Thaxted they are in the ſame ſtate as Cheſter, for no final 
judgment ever was entered againſt them; why may not that be the caſe as to 
Cheſter ? I ſhall prove (notwithſtanding this recital, which is true in that ſenſe of 
it) that no final judgment iſfucd, that none but an interlocutory judgment iſſued in 
the caſe of York and Thaxted; and that none exiſts of record in the caſe of Cheſter 
but an interlocutory judgment. | | 

Then all that remains is the recital in the reſtoring charter, of James; now, that 
certainly does recite t4vo judgments, and the obſervation upon it is no more than 
this, that the very circumſtance which firſt led us to put that miſtaken fact upon 
our record, and has afterwards led them to borrow it from us and to put it upon 


' theirs to-day : I fay the very ſame circumſtance led the framers of the charter of 


James to ſuppoſe, that poſſibly there might be ſuch a judgment, becauſe there was 
a rule that unleſs cauſe was ſhewn, final judgment ſhould enter; then all that this. 
proves is, that from abundant caution the crown was determined to pardon a// 
judgments that had, or might: have been given againſt the corporation of Cheſter z 


if there was no ſuch judgment the recital could do no harm, it could not vitiate 


a grant, and it ſaved the trouble of ſearching for it; if it is there, the grant 
operates, if it is not it will do no harm; they therefore pardoned thoſe which did 
exiſt, and, they ſaid, © as to the other judgment in Trinity term, we will pardon 
that too,” no matter whether it exiſts or not, without making a long ſearch we 
will pardon any judgment that has, or might have been given againſt the city of 
Cheſter; we will therefore recite two judgments, that if there have been two the 
pardon may operate upon them both. SR 2 
Another reaſon why this mode might have been adopted, rather than wait to 
make a thorough ſearch, which would take up a conſiderable time, was, becauſe it 
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was done in a hurry : James was in haſte to conciliate the kingdom by the pub- 
lication of thoſe reſtoring charters: He was in haſte to conciliate the affections 
of the citizens of Cheſter in particular, by- doing away the odious charter which 
had irritated them to ſuch a degree as to make them ripe for rebellion, and reſtoring 
that which they had been tyrannically deprived of. 

Gentlemen, I truſt I am not too ſanguine, when I flatter myſelf that we ſhall be 
intitled to your verdi& upon all the material iſſues in this cauſe, which are, the 
ſecond, the fifth, and the ſixth. 

The firſt I ſhall leave you to diſpoſe of as his lordſhip ſhall direct you, it being 
a queſtion of law rather than of fact. The third and fourth iflues I am diſpoſed 
to make my friend a preſent of if he chuſes to accept them. 

F ſhall fit down now in the full confidence that you will have the honour 
of finally extinguiſhing this laſt {park of deſpotiſm, for this is the laſt of thoſe in- 
famous charters which remains in the kingdom; ; it is the firſt, I believe, that ever 
has been attempted to be ſupported in an Engliſh court of juſtice, and before an 
Engliſh jury ſince the revolution; if there are any others locked up in muſty cheſts, 
your verdict will not, I truſt, encourage them to be brought forth; you will do 
away all tyranny and deſpotiſm of that kind, and reſtore the citizens of Cheſter to 
thoſe pripileges of which they have been deprived, in doing which, inſtead of 
creating confuſion you will reſtore order; for the way to introduce confuſion will 
be to eſtabliſh the charter of Charles II. becauſe you would overturn the elections 
of mayor and ſheriffs ; you would diſſatisfy the freemen, by excluding them from 
all the remainder of the rights that have been left to them ; you would, in ſhort, 
annihilate the corporation of Cheſter, becauſe they will not have had a good 
mayor for theſe hundred years; and all this you are to do to ſatisfy the pride of 
2 little junto, the picture of whoſe conduct in Cheſter, is belt repreſented by that of 
Sir Thomas Groſvenor ; I hope his poſterity have not trod in his ſteps, I hope they 
will not, for if they do, certainly 95 can be more diſgraceful. 
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Mr. Stephen Leeke, ſworn. Examined by Mr. Mills. | 

Q. Do you know whether the ſheriffs patents are enrolled in the county palatine ? 

A. They are enrolled in the court of Exchequer or the county palatine. 

Q. Have you ſeen them ?—A. I have. 

Court. The court above have determined this point—even if I were of a different 
opinion, I ſhould not be ſo impertinent as to ſtate it here. am bound by the opi- 
nion of the court of King's-bench to ſay, that it is not neceſlary to the Vana of 
the charter and I ſhall cell the jury ſo. 

Mr. Lane. Our client wiſhes to have it given in evidence. 

Court. Is it worth while to watte time upon this? The court have determined i it. 

Alexander Eaton, Eſq. ſworn. Examined by Mr. Lane. 
. What have you in your hand ? 

A The enrollment in the Exchequer of Cheſter of a charter, enrolled the 28th 
of April 21ſt, Henry VII. 

The charter of Henry VII, and charter of queen Elizabeth, wvere put into court. 

Court. I take for granted, that what you mean to prove by the charter of Henry 
VII. and the charter of Elizabeth, being a confirmation of the charter of Henry 
VII. is, that the election of mayor ard the other officers, in former days, was by 
tae commonalty at large, and not the ſelect body. | 

Mr. Beartroft. We admit that. 

Court. A point of law has occurred to me, as to one part of your caſe. I men- 
tion it fo the counſe! on both ſides. You opened a ſuppoſed bye- law by theſe peo- 
pla, under the charter of * VII. veſting the oy of theſe elections, whichs 

were 
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were in the e at large, in che mayor, aldermen, and common- en 
Is it poſlible to ſupport ſuch a bye- law as that? 

Mr. Serjeant Adair: Certainly not. 

Mr. Bearcroft. No, it is void. 

Mr. Serjeant Adair. And if your lordſhip recollects, I expreſſed my DER INE: 
how it came to be acquieſced in. 

Mr. Dealtry produced the record of the judgment, the king werſus Tebnſox. See page 87. 
Taoo bye-laws, in the reign of Henry V1l. read. See pages 87, 8. 

Mr. Serjeant Adair. We produce theſe bye-laws, to ſhew, that Pra right ſet up 
by Johnſon, was under the bye- law for eleQing aldermen, and that it was found by 
the verdict of the jury, that there avas ſuch a bye-law. 

Mr. Bearcroft. I ſubmit to your lordſhip, that what Johnſon did, is not evidence 
againſt NI 
Cours. I think it is not evidence, if it is not againſt the whole corporation. 

Mr. Mi/les. The objection was made laſt time, and over-ruled, becaufe the 05 
mation was againſt the mayor and aldermen of Cheſter. 4 

Court. That removes the objection. 

Mr. Serjeant Adair. We now come to evidence ſubſequent to the charter of 
Charles II. Firſt, as to the portmote court—the ſtyle of that court ſtates it to be 
| held before the mayor only. We ſhall read ſome more entries out of the ame Look 
they have read entries out of. 

The afſociate read the following : 
29 November, 2 James II. before Edward Oulton, mayor: 
13 December, 2 James II. before the ſame. 
10 January, 2 James II. before the ſame. 
21 February, 3 James II. before the fame. 
21 March, 3 James II. before the ſame. | 
4 April, 3 James II. before the ſame. | 
22 July, 3 James II. before the ſame. DS 
8 Auguſt, 3 James II. before the ſame. 
Mr. Litchfield, ſworn. Examined by Mr. Miles. 
. You are a clerk to the privy-council ? 

A: I am a clerk in the privy-council office ? 

What are thoſe papers in your hand, and where do you being them from ? 

A 1 bring them from the privy- council office. 

Produces, firſi, the petition of Puleſton Partington, Richard Brett, and ten others: 
See page 93. 

| Annexed to the petition was a certificate, ſigned by Sir Thomas Groſvenor, ten 
aldermen, and ſeven common- council men. — 51d. 

An order of the privy council, 27th July, 1 read. Bid. 3 

Mr. Litchfield then produced the anſwer of Roger + hong to the petition of 
Richard Brett,——See page 94. 

[ Mr. Whitley's anſaver was read.] 

An entry of proceedings at a general aſſembly in the common-hall of pleas, the 
15th of June, 1094, read—at which there was a popular ele&tion.—See page 94- 

Another entry of the: 25th of September, 1094, at which another popular election 
was had.-—1b:4. | 

Another entry of 1 15th of June, 1695, at which there was a popular clec- 
tion. — Did. 

Several other entries were read of popular elections in the time of Whitley. 

Mr. Litchfeld produced from the privy-council office, a petition to the lords juſ- 
tices in council, from Roger Whitley, &c. which was read at the board, the 15th 
of July, 1697.—See page 98.—And alſo the anſwer of Peter Bennet, mayor, which 
was preſented and read at the council board, July 29th, 1697.—5See page 99.—which 
were both read. 

Mr. Serjeant Adair. We 1 Benne ts. anſwer, to ſhew that Bennet aſſigns the, 


uſage and Dyc-law, and not the cherter of Charles II. as that upon which the mode 
Ee ti 8 | of 
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ef election was grounded: It is in proof, that Bennet was elected an alderman on 
the 18th of June, the 2d of ſames II. under the charter of Charles II. which was 
eleven years before the date of this petition : He ſtates, that he had been but ſever 
years an alderman ; he therefore mult have been removed after the election, under 
the charter of Charles, by the order of amotion, and re-elected an alderman under 
the reſtoring charter. h | 
An entry read of proceedings at an aſſembly, the 23d of July, 1697.—See page 101. 
Another entry of proceedings at a general aſſembly, the 23d of July, 1698.— bid. 
Another entry, the 25th of July, 1698.—See page 102. | 
Another entry, the 25th of Auguſt, 1698.—16:4. 
Another, the 14th of Oftober, 1698.—See page 103. 
Another entry, the zoth of June, 1696.—See page 102. : . 
Mr. Serjeant Adair. A number of the perſons who ſo ſubmitted in 1698, to be 
re-elected by the commonalty, are aldermen named in the charter of Charles II. 
and of the common-council alſo. Ee 
« Mr. William Wilde, ſworn. Examined by Mr. Lane. 
4 Q. Have you examined the lift of perſons mentioned here, with the books of the 
=_ corporation, and this order we have been reading of 1698 ?—A. I have. 
= Q. You made that liſt out from that order, and from the books. —A. I did. 
p . Point out which of thoſe aldermen are named in the charter of Charles IT, ? 
A. William Allen—he was re- elected, the 19th of February, 1688, and again 
the 23d of July, 1698—Francis Skellerne, he was named an alderman in Charles's 
charter—he was re- elected the 19th of February, 1688, and again in 1698—Peter 
Bennet was a common-council-man in Charles's charter, and elected an alderman 
on the 18th of June, 1685. | | 2 | 
Mr. Bearcroft. I underſtand this is meant to be applied to the order of amoval—if 
they apply it ſo, and the re- election is upon the 23d of July, 1698—1 deſire to 
_ know the reaſon for that re- election may be read, and it will ſhew it was for ſome- 
thing elſe. | 
Mr. Wilde. Peter Bennet was named in the charter of the 37th of Charles—he 
was elected an alderman on the 18th of June, 1685—he was re. elected on the 19th 
of February, 1698.— William Starkey was named an alderman in the charter of the 
37th of Charles —he was re- elected upon the 12th of October, 1697, and again on 
the 23d of July, 1698, with the reft. Theſe are all the aldermen that appear to 
be re- elected. c 5 
Q. Now for the common-council-men. | 
A. The firſt common-council-man is Matthew Anderton ; he is not named in the 
charter of Charles, but he was elected under it in June, 1685, again in 1698. — 
Edward Starkey-—he was named common-council-man in the charter of Charles II, 
re- elected on the 19th of February, 1688, and again in July, 1698. 
Court. Have not you proved enough tor your purpoſe, to ſhew, that there were 
ſome perſons who were mentioned in the charter, who did not ſo much depend upon 
their election, but that they thought fit to be re- elected between that time and 
1688, and then thought fit to be re- elected in 1698 ? | | 
Mr. Plumer. How many common-council are there? 
A. I have named three—there are five more, which make eight. 
Mr. Bower. Were any of thoſe re- elected before the 4th of James IT?—A. No. 
At an aſſembly, zoth June, 1696, an order that the table over the inner-pentice 
door, be taken down, was read.—See page 102. | : 
Henry Dealiry, eſquire, ſworn : Examined by Mr. Miles. 
Q. Where did you take this paper from ? | | 
A. From the file produced by the town-clerk this morning. - 
RW Have you made a copy of it ?—A. I have. (Produces it.) | 
r. Bearcroft. I ſubmit to your lordſhip, that this is not admiſſible evidence; it 
has no relation to any one of the iſſues. I call upon the learned ſerjeant to tell us, 
which of the ifſues it relates to. Does it relate to the queſtion of the acceptance 
of the charter ? | 
Mr. Serjeant Alair. It does. Mr. 
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Mr. — I wiſh the learned ſerjeant would ſtate how. 

Mr. Serjeant Adair. I ſtated to the jury, that I conceive it applies thus; to ſhew 
that the — of Charles II. was ſo far from being ſolicited and accepted by the 
freemen and inhabitants of the city of Cheſter, that it appears by this entry, taken 
from their own file, that Sir Thomas Groſvenor was at the expence of ſoli- 
citing the quo warranto; and therefor? it is evidence to explain thoſe acts which 
are conftrued into an acceptance: They have proved ſeveral acts of Sir Thomas 
Groſvenor and his fellows ; I produce this evidence to ſhew, that the citizens and 
inhabitants never did accept it, but it was forced upon them againſt their will; and 
that no a& of Sir Thomas Groſvenor and his fellows, can be applied againſ the 
citizens, as evidence of their acceptance. 

Mr. Milles. Mr. Bearcroft has read entries of monies being paid, as proof of che 
charter being ſolicited and paid for by the corporation; and this is certainly a clear 
anſwer to that evidence. 

Mr. Bearcroft. I defire to know, what they mean by the citizens of Cheſter : Do 
they mean the corporators of the antient corporation ? 

Mr. Serjeant Adair. I ſay, that this is a complete anſwer to the evidence you have 
produced in ſupport of the acceptance of that charter, by ſhewing an order for the 
payment of certain ſums of money; becauſe, from the ſame file of accounts, I 
produce this to ſhew, that that money came out of the pocket of Sir Thomas 
Groſvenor. 

Court. If my brother Adair can prove, that the money which appears upon the 
face of the book, and which you admit was paid for the charter, was paid by Sir 
Thomas Groſvenor, he may do it. 

Mr. Serjeant Adair. When this is read, it will prove it. 

(The aſſociate read the copy.) 
For Sir Thomas Groſvenor, bs 1684 : 


| 1 
For charges of proſecuting the quo warranto 1 the charter of Cheſter, | 

'as. per bill, FV 220 0 

27th New. 1684. To the clerk of the crown, 8 5 a. 4&3. V 


Paid to Dr. Wynne, for the uſe of Sir Leoline Jenkins, for the commiſſion 


of the nine juſtices, as per receipt, 1711 © 
DisBuRSEMENTS in obtaining and paſſing the new charter of Cheſter : 


To Mr. Attorney-general, for his report on the — en 2 0 © 
To his clerk, for Q 10 © 
For ſeveral ſearches at the patent office, for the grant of the Koſi of St. 

John Baptiſt, . . , AS at em „ 
For ſearching in the auditor's office, .. . IT ano o 2 6 
„ . in the rolls office of four 0 EV 98 0 

For copy of the grant, and examining IM. 2s 5c roars 0-4-8 
For drawing petition to the king, and ingrofling it. 0 2 6 
For the order of reference thereupon for the lords of the treaſury, . 2 0 © 
For the order of reference from the lords of the treaſury to the ſurveyor 

general, F „ „„ Ge SEE Crs 
For the entering clerk, „„ en ng . oY 

For the ſurveyor's * od ne AD ee EE Me. TT  _ SS 
For entering, . . . 6 j oa OS 
Expences at ſeveral 8 on the lends: „ ES o 4 6 
For waterage at ſeveral times, . . o 2 © 
For the report of the lords of treaſury to his majeſty concerning the ſaid 

hoſpital of St. John . „ „„ „ 
For entering, > 1 | 3 o 2 6 
For the king's ene 10 Mt. A General Shana. „„ 0 YN 
For ſearching at the auditor's for Col. Whitley” s leaſe of Iviley, 02 6 

ee „55000 „„ „ ß RS 
e es : 9 5 5 
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; For a copy for Ep oe ol 0 „ 
* For drawing a petition to the king and engrofling i it for a leaſe of- Iviley, 8 8 
a For an order of reference thereon to the lords of the treaſury, . . . 2 © o 
"I For the order of reference to the ſurveyor general. 015 o 

Ty For the ſurveyor general's report to the lords of the treaſury, . . . x 7 6 
i] For another order of reference from the lords of the treaſury to Mr. Sur- 

17 veyor General, . . . . Z no En i ages Eg 
7 4g For the ſurveyor's ſecond report, „ e d 0 os eo 
4 , 2 oe ets. oe ens. T3. 10: FF 6 

| "41 For penny -poſt 1 e 3535 dd 

Y Paid for ſearches and other charges riod to Hampton- court to. petition 
4 the king for the city revenues during the vacancy, e 3 © 0 
* Paid for coach hire to Windſor and back, and charges there ſor ing 
ny the king's warrant for the charter, tor obtaining Iviley, 2 0 o 
44 27th Nov. 1684. Paid at the ſecretary's office for paſſing the Warrant for | 

4 e chr 6 5 0 
8 More paid there for writing and entering 110 0 
3 To the office keeper, . . ß a gs 
40 28th Jan, 1684. To Mr. A Attorney Geveral for him and his clerks fees, 27 5 © 
33 Oy ß oo T. 
= ——_ cg — . .. T 110 
$1 The cterF's fee, . -. 80 
be” bi Paid for a draft of the . by pod. ont Sir Edward Lutwy cho. 20: 
„ . 29th Far. 1684. Paid Mr. Secretary's fee, . . . V 
1 Paid for ſealing in the ſecretary's office and the clerk's fees, pe 1 10 © 
Zi] 4% Feb. 1684. Paid to the privy ſcal office for their fees and three per- 
3 petuities, . . . VU VF 
1 Paid to the ſignet office for their fees and three perpetuities. . 18 © © 
"IF Paid to the oftice-keeper in Mr. Secretary's office for attendance, . . © 10 0 
4 Paid to the clerks of each office for their engroſſing fes 0 8 
* Paid for charges of the officers for examining the privy ſeal and bills at | 
1.43 the Swan tavern, King- et, t id 
. To the keeper of the privy ſeal and ſignet office, . . . + 20-0 
* | 4:5 Feb. 1684, Paid for coach-hire to get the lord keeper” 5 precipe, „ 
ah Paid to the bearer of the great ſeal five WR . 3% ͤ ùx oh, 

iy Paid to his clerk, . . V 
1 1175 Feb. 1684. For ingrofing the charter in the patent, „ SY 

Paid to the Clerks, . : V 

ſ 17 2 1684. Paid for the great ſeal, C 

| Paid for the king M... ed ts fe 6 13 4 

Inrolling and eſtreating, 8 6 8 

In n Lord kecper, maſter of the rolls, and hanaper chaff 5 

. CC Te 4046-1 

| 'Lord keeper's ſervant, 5 V 

{ To the under officers at the lord keeper )))) oa: 0-0 
2025 Feb. $084. Paid the ftationer as per receipt, '. t. ; 
Sz n x j 
Paid for penny-poſt letters, . . . . PERS CC b 
Paid for à copy of the heads bf the charter to carry down, EIS CJ 00 


L-251 


— Dol. Werden i o 
Received of Sir Thomas Groſvenor, ene e 
ol ps o 8 


Diſburſed, 
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0 p 
Diſburſed, C. 251 4 6 | 
Received, 242 © 8 | Received this 21K February, 1684, the 
| ſum of L.9g 3 10 in full of this ac- þ£.9g 3 10 


Remains due, 9 3 10 count per 
| JOHN KEGGE. 


This charter was paſt at half fees, and cheaper than any yet hath been paſt, by 
the intereſt of Sir Thomas Groſvenor ; which otherwiſe could not have been, he at- 
tending with me perſonally at all the offices. For my own pains in proſecuting 
che quo warranto, and gaining this charter, I have not charged any thing, but 
humbly ſubmit the ſame to the grave conſideration of this honourable city. | 

24th Feb. 1684. | 5 JOHN KEGGE. 

The fums marked thus are illegible in the original. 

Court, It does not appear that Sir Thomas Groſvenor paid this money out of his 
own pocket; J take it, he paid it as the hand of the city, as he was the mayor; I 
take for granted, that Mr. Kegge, in making the corporation debtor, made the mayor 
debtor ; then there is an order by the corporation for repayment. 

Mr. Serjeant Azair. Is it pofhble to make the corporation debtor for the ex- 
pences of proſecuting the quo warranto? _ 5 

Mr. Leyce/ier. There is an order that the money due, for obtaining his majeſty's 
gracious charter, ſhall be paid into the hands of the mayor, to be paid over awhere it 
ought, | F 

(Tie entry read, dated Friday the 3d of April, 1ſ King James II.— See page 54.) 

Mr. Mil. Now we are going upon the fifth iſſue. e 

Mr. Litehßeld produced the council-book.] 

Mr. Serjeant Adair. Where did you bring this from ? 

A. The council-office. tt | | 

It is the council-book of the time of which it bears date? | 

A. I believe it contains the whole of the reign of James the ſecond ; you will 
find the date at the beginning of the proceedings at that day. 
| (The aſſociate read the order of amition, as follaws. ) 
« At the court at Windſor, Sunday the 12th of Auguſt, 1688. 
RR Ed By 
« The KixG's moit excellent majeſty, 


ce Lord Chancellor, „ Earl of Middleton, 
« Lord Prefident, | Lord Dartmouth, 
„% Lord Privy Seal, Lord Godolphin. 


«© WHEREAS, by the charter granted to the city of Cheſter, a power is re- 

« ſerved to his majeſty, by his order in council, to remove from their employ - 
« ments any oſũcers in the ſaid city: his majeſty, in council, is pleaſed to order, 
t and it is hereby ordered, That Hugh Starkey, eſq. and Richard Levinge, eſq. 
recorder, aldermen, and juſtices of the peace; the right honourable William 
« ear] of Derby, Colonel Robert Werden, Sir Thomas Groſvenor, Sir Peter 
„ Pindar, Sir Richard Dutton, Peter Shakerley, Thomas Simpſon, William 
„ Ince, Thomas Wilcock, and Robert Murray, aldermen, and juſtices of the 
“ peace; William Wilme, Hugh Groſvenor, John Spark, William Wilſon, 
“ Edward Oulton, Francis Skellerne, William Allen, William Starkey, Henry 
«© Bennet, William Bennet, Valentine Short, and Peter Bennet, aldermen ; 
«© Edward Starkey, and Jonathan Whitby, ſheriffs; James Hutchinſon, and 
* Randal Vauſe, Icave- lookers; John Johnſon, John White, Randal Holme, Eliſeus 
« Lloyd, Bradford Thropp, John Gouldborn, Richard Taylor ſenior, Richard 
Taylor jun. John Mynſhall, Joſeph Dyaſon, John Critchley, Caldecot Alder- 
« ſey, Edward Partington, Randal Oulton, John Borroughs, Puleſton Partington, 
Samuel Heath, Richard Oulton, Thomas Maddocks, Thomas Warmingham, 
Henry Croſby, William Francis, Theodorus Aldcroft, Richard Brett, Thomas 
« Holland, Matthew Anderton, Thomas Johnſon, John Warrington, Nathaniel 
Bullen, Charles Pindar, Hugh Bartley, Griffith Trygan, John Hale, Robert 
: i | : « Moulton, 
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« Moulſon, Ralph Poole, and Edward Croughton, common-councilmen ; 
« Richard Brett, hall-keeper ; joſeph Langley, ſword-bearer; Powell Williams, 
be mace-bearer ; Owen Hughes, yeoman of the pentice ; and Thomas Simpſon, 
| « clerk of the pentice be, and they are hereby removed and diſplaced from 
< their aforeſaid offices and employments, in the ſaid city of Cheſter.” 

Q. Can you form a judgment from the mode of the entry in the book, whether 
this order was iftued ? | 
A. Nothing appears upon the book to the contrary. . 

Q. Where orders do not iſſue, but are recalled, is there any entry of that in the 
book ? : | 
A. The entries in the book are frequently not brought up to the day, for two or 
three months after. | g 
Q. If the order is recalled, is there no entry of that in the book ?—A, Always. 
Q. There is akways an entry in the book, if the order is recalled ? 
A. It appears to have been fo then, and it is ſo now. 
Court. What entry do they make? a 
A. Sometimes a ſpecial order; if it is a private one, they put vacated in the 
margin; if of a public nature, then there is a ſpecial order: there is one in that 
book, tor recalling a grant of a market. Ons. | 
In a private matter the vat becomes a part of the record itſelf? 
A. 1 always look upon it as ſuch. | 
Q. Ina public matter there is a ſpecial order? 
A. Yes, I have known ſeveral inſtances of that. | 
Mr. Serjeant Adair. There are ſeveral inſtances you have mentioned in the book, 
of wvacats, in the reign of James. | | 
A. There are: there is one in page 271, an order for recalling and ſtopping a 
proclamation ; in 457, there is the recall of a grant of a market: again, in page 
650, in the margin of that page, there is wrote, wacated April 1688. 
The aſſociate read thoſe feveral entries.) 
Mr. Serjeant Alair. There are, I believe, ſeveral more revocations, ſimilar to 
that ? f 8 
A. There are two or three others in the next book, but I don't know whether 
they are quite ſimilar. N 
| Mr. Litchfield. (Croſs- examined by Mr. Bearcroft.) © 
Q. How many years have you been in the privy-council-office ?!=A. Twenty. 
Q. What ſtation are you in there now? 
A. The firſt clerk in the houſe under the clerks of the council. 
Q. If I underſtand you right, you don't pretend to ſay that you can tell, whether 
this order for the removal of the aldermen and other othcers of Cheſter, ever iſſued 
or not, from any thing you ſee in the book ? -A. For what I know it did. 
Q. Do you mean to ſay, you don't know whether it iſſued or not? 
A. There is nothing appears upon the books to the contrary ; the book ſpeaks for 
itſelf, it is there as a ſtanding order. | 
Mr. Serjeant Adair. Is there any thing that ever appears upon any order, that 
iſſues, more than this? — A. No, it is the record of the order. 
Q. Is there any pothbility, by any means whatever, of proving that any order, 
at that diſtance of time, did actually iſſue? — A. It is impoſſible. 
Q. Then all the evidence that can ariſe upon the book, of any order being made 
and iſſued, appears upon the book in this caſe ? | | 
A. Unlels it is publiſhed ; ſuch as proclamations. | 
Q. There is nothing appears upon the book, to ſhew that it did not iſſue, though 
It is cuſtomary to enter that in the book, when any order has been revoked and 
ſtopped? - A. Certainly. | 25S VEE 
(7he auditor's report of Bennett, the treaſurer's account, dated 2 30 Auguſt, 1688, read. ) 
Mr. Bearcroft, How long is that account for? | 
85 | | Mr. 
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Mr. Snow. He ſettled an account in December, 1687, and then he comes and 
ſcttles this account in Auguſt, 1688. | . EE 
e | Mr. Thomas Fluit. (Sworn.) | 

I examined this paper (producing it) with the original, in the pentice- office. 

Mr. Bearcroft. How does it appear, that the original is in our power. 

Mr. Serjeant Adair. We examined it with the books in your office. 

Mr. Szow. T paid for the copy of it. | 

Mr. Bearcreft. I ſhall not object to it. BEES: 

To the worſhipful Francis Skellerne, mayor, and the worſhipful fir William 
Williams, knight and baronet, recorder and aldermen and common-council 
of the city of Cheſter : | 

The humble petition of Joſeph Langley, Randle Minſhull, and John Williams ; 

ſheweth, | . 

That whereas alderman William Street, was, by an inſtrument granted by 
king James for reſtoring of the city to her old chaiter, appointed mayor for the 
year laſt paſt, but hath not paid unto your petitioners their wages which hath 
been paid to them time out of mind, by the mayor of this city, for the time 
being. Your petitioners humbly beg an order of this houſe that may be binding 
to the ſaid alderman Street, for the payment of your petitioners their ſeveral and 
reſpective wages, for that Mr. Alderman Street had the toll of the corn-market 
from the 12th of Auguſt, until November 18th, without any charge. | 

May it therefore pleaſe your worſhips to conſider of the premiſes, and to make 
ſuch order as you, in your wiſdom, ſhall think fit; and your petitioners will 
ever pray, &c. | 

Mr. Serjcant Adair. That is, from the date of the order of amotion till the date 

of the reſtitution, Street, the ſucceeding mayor, had the tolls, there being a va- 
cancy from the 12th of Auguſt to the 18th of November. 

Mr. Bearcroft. I beg your lordſhip to look at that and ſee if you can make any 

ſenſe of it. | | 1 : Sens 

Court. When was this preſented ? | | 

Mr. Serjeant Adair. In the mayoralty of Skellern, who ſucceeded Street. 

Q. How came Street to have the tolls during that period ? ED 

Mr. Serjeanc Adair. There is no other way of accounting for it than that there 

was no mayor to receive it, | 

There is a great part of the evidence upon this iſſue that ſtands admitted upon 

this record, for the acceptance of the charter of James II. in 1688, renders it un- 
neceſſary for us to prove that the officers, named under that charter, took upon 
them to act. This entry ſhews that Street was reſtored as the mayor. We can 
prove that all the perſons named in the reſtoring charter took upon them to act, 
which they conld not have done unleſs the former officers had beew ramoved. 

Court. That is not proved by the record. Me 

Mr. Serjeant Adair. I will prove the entries. f 

| Your lordſhip obſerves they have produced no entry of an election between the 
12th of Auguſt and the 19th of November, though the charter-day intervenes in 
that period; the charter-day is in October, therefore no election is held upon the 
charter-day. e | F 
(An entry read.) 1688 Willus Streete, Ar. Major Civit. Ceſtr. reſtorat. 19 die 
Novembr. 1688. | : 
| | Robtus Murrey, i 
„ — I vic. 
Mr. Fluit. T examined this with the original. | 15 
( Producing a namina miniſirorum, dated February , 1688, William Street, mayor, 
which was read. | 3 8 

Mr. Boguer. There are no leſs than ten aldermen, and fourteen of the common- 

council-men, who are as well named in the charter of Charles II, as in the charter 


of 4th James II. and who acted in the interval of three years, 
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Mr. Serjeant. Adair. No doubt of it. 

my An order of aſſembly, dated 10th OA. 1689, William Street, mayor. 

Upon the reading of the petition of Ralph Leigh, it is ordered by this aſſem- 
bly, that the ſum of four pounds be allewed him, towards his loſſes during the 
late ſuſpenſion of the rights and franchiſes of this city. 

Another order of aſſembly, 1oth Feb. 1689. 
It being put to the queſtion, w hether any and how much money ſhould be al- 
. Jowed, out of the treaſtiry, to Mr. Edward Starkey, and Mr. Jonathan Whitby, 

(meriffs of this city the laſt year ſave one) towards the payment of the rent, due 

trom this city to the earl of Macclesfield in the time of their ſneriffalty, and 

it being conſidered by this houſe, that the fines and forſeitures cal not be then 

| levied: It is thereupon ordered, that the ſum of ten pounds be paid by the trea- 
ſurers, to the ſaid Mr. Edw ard Starkey, and Mr. Jonathan Whitby, towards 
their payment of the ſaid rent. 

Mr. Serjeant Adair. The ſheriffs were obliged to pay to lord Macclesfield ſuch a 
ſum of money to receive the fines and forfeitures, but during the diſſolution, 
the ſheriffs could not receive that 4 and therefore this was to be paid by 
the corporation. 

Mr. Serjeant Adair. We are now going to the laſt iſſue. 

Mr. Thomas White, ſworn. Examined by Mr. Lane. 
. What are you ? 

A. Clerk of the King's-bench treaſury This is a copy of the record in the 
treaſury, intituled, of Hilary term, 35th and 36th Charles II. 

Mr. Bearcreft. Is it a fac ſimile copy? 

A. Yes: Except that the original is in the court hand. 

Mr. Bearcreft. It is meant to be a fac limile copy, to ſhew how it ſtands upon 
the original roll? A. Juſt fo. 

Mr. Lane. As to the quantity of ſpace left after the interlocutory judgment ? 

A. Ves. 

Q. That is an interlocutory judgment ?—A, It is. 

2s When a final judgment follows upon ſuch an interlocutory judgment, in 
what place upon the record is that entered; does it follow the F or is it 
upon a ſeparate roll? 

A. I: generally follows immediately if there is room. 

5 7 What do you call that ? 

AT The record itſelf of the judgment, that is che roll. 

Q. Have you a copy of the judgment in the caſe of Malmſbury ? 

A. I have. (Produces it.) 

Mr. Serjeant Azair. There is a ſimilar interlocutory judgment and a final judgment 
upon record in the caſe of Malmſbury; which final judgment is reverſed in error. 

This is an office cdpy of the interlocutory judgment, and a final judgment follow- 
ing it. The interlocutory judgment is of Michaeimas. term, in =o 36th of the 
king ; and the final judgment is of the term following. = 

It wvas read.) 
Mr. Serjeant Adair. We will now produce the records in the caſes of York ER 


*Fhaxted, which are two of the places mentioned in the exception in the procla- 


N to ſhew that in Vork and Thaxted there was no final judgment given. 
(Mr. White <> ang a copy of them. 
Q. You examined theſe ?—A. I d 
Q: And there is nothing more upon 7 record ? 
A. There is not. And there is an entry of nonproſs in the caſe of York, bh 
is deciſive evidence that there was no final judgment; it is nonproſſed in the mar- 


gin of the ſame roll in the 4th of James. 


Mr. Serjeant Alair. In Thaxted there is a judgment quouſque, and no entry. 


of any rule or order more ?=A. No—There is no final judgment i in Poole. 
Mr, Lane. That is one of thoſe places mentioned in the exception, 


e 
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| { 4 copy of the record in the caſe of Poole «vas put into court, ) 


Mr. Lane. Did you ſearch for a awrit of ſeizure upon the final judgment ſuppoſed 
to have paſſed in this caſe of Cheſter ?—A. I looked and found none ſuch. f 
Q. Where did you ſearch for it? — A. In the treaſury. 

Mr. White, croſs- examined by Mr. Leyceſter. 
Q. How long have you been in the office? A. Near ten years, 

Q. Where would this writ of ſeizure iſſue from ? | 

A. The crown office, I preſume. - 

Q. You ſearched the treaſury for it ? ; | | | 

'A. Yes, becauſe the files of writs are kept in the treaſury, they are returned 
and filed there. 5 | 

Q. That is, if they are returned they are in the treaſury ?=A, Yes. 

Q. But if they are not returned they are not in the treaſury ? 

A. I preſume not if they are not returned. | 5 

Mr. Lane. Whether all the writs of ſeizure before the time of the revolution 
were kept in the treaſury you have been deſcribing: does that appear to be the de- 
poſitory of the writs of ſeizure? | 8 

Court, Did you find any writs of ſeizure before the revolution ? | : 

A. I did, one; it was in the caſe of Llanghour (where there was a final judgment.) 

Mr. Leycefter. The roll is made up in the crown office, I think, in proceedings at 
the ſuit of the crown ? | e 

A. They are not made up with as, but they are brought in regularly. 

Q. When I ſay made up, I mean entered upon parchment in the crown office? 

A. Yes. | | | 

Q. All thoſe made up of a certain term, are put together in the roll, and brought 
to the Treaſury ?—A. Yes. 5 „„ 

Q. How often are the rolls of each term brought into the Treaſury ? 

A. Sometimes they are not brought in for two years together. 

Q. Sometimes oftener, ſometimes ſeldomer ?—A. Yes. 

Q. Suppoſe there was an indictment or information, and an appearance in Hilary 
term, we will ſay, and the roll of Hilary term were brought down into the Trea- 
ſary, between that time and Trinity term, they would put upon the parchment, if 
an appearance was entered, that appearance avas entered ?—A. Yes. 

Q. Suppoſing three or four terms afterwards, after the rule of Hilary term had 
been brought in, there was a judgment, then it would be entered upon parchment, 
ſeparate from that on which the original entry was? | 

A. I have known the clerk of the judgments come frequently to the Treaſury 
chamber, and enter the judgments pon the roll where there is room. 

Q. Do you ſwear that is always done upon every occaſion ? 

A. It is the uſual way. | | 4, 

Do you mean to ſay it is always done? | 

A. No, I have known it done otherwiſe; it is the uſual way that I firſt mentioned. 

Court. Have you ever known it done otherwiſe ? 

A. I have known it in an extraordinary inſtance. 5 

Mr. Leyceſter. Do you give free acceſs to any clerk in the crown office, to come 
and enter what they pleaſe there, without a-rule of the court ? | 

A. Not to come and make alterations, but the judgments we let them enter as a 
matter of courſe. ; „ 

Q. Then, if a clerk of the crown office comes, and ſays, he wants to enter up 
a judgment, you permit him to go and enter it up in his own hand ?—A. Yes. 

Q. Without any application to any body? | | 

A. Yes, the ſame as we enter on the plea ſide. ES 

Q. With reſpect to entering upon the ſame parchment—ſometimes it is done upon 
2 /eparate parchment ?—A, The general way is to enter it upon the ſame roll. 

Q. Sometimes it is one way, ſometimes the other ? 

A, I have known a few inſtances hve it has been done, _ 

| | | F ; r. 
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Mr. Lane. Did you ever know any ARNE on the crown ſide, that they had 
been carried in upon a ſeparate roll ? 

A. Yes: I allude to that: I have known one or tus inftances. 

Mr. Dealtry, examined by Mr. Mzi/les. 

Q. You underſtand the decker of a judgment, and you underſtand the roll upon 
which the judgments are uſually entered. —A. I believe I do. 

Is the docket always entercd up, or not, before the judgment is entered upon 
the roll? which is entered firit ? 

A. I don't recolle& I ever knew a judgment, entered upon the roll, to go into 
the treaſury, before it had been entered upon the controlment roll. The nature of 
the controlment roll is this; that, after every term, the clerks in court enter ſhort 
minutes of the proceedings of that term. 

Do you enter the proceedings before the proceedings are had ? 

A: No: after the term we enter Hort minutes of the proceedings which have 
been had in term (I don't mean to ſay they are always entered immediately as ſoon 
as the term is over :) perhaps once in two or three years we carry the entry- rolls 
into the treaſury, leaving about a twelvemonth behind in the crown- office; and 
I believe the purpoſe of that to have been, that they may be carried in perfect; 
but ſometimes, if a record is wanted to be produced in evidence, that entry-roll is 
carried in ſingly, before the entries of the reſt of that term are carried in all toge- 
ther ; but it 1s afterwards in the treaſury bound up with them—antiently, I be- 
lieve— | 

Mr. Bearcreft. Speak not of what you believe, but of what you kmeay. 

A. Our practice now is, beſides the controlment rolls, to make dockets of thoſe 
proceedings on paper. | 

Court. How long has that been the practice? 

A. It was the practice when I came into the office: When the entry rolls are 
carried to the Treaſury, that docket paper is marked with numbers correſpondent 

to the numbers of the rolls ſo carried into the Treaſury. I was going to ſay, that 
antiently the controlment rolls were ſo marked, but now the controlment rolls are not 
fo marked, but the paper docket is. . 

Court. Where is the paper docket ? ? 

A. Left in the crown-office, in cuſtody of the ſecondary. 

Q. Upon the thing produced, there is, I obſerve, a mark, which I underſtand to 
be a mark referring to a roll. This is an ofice Hy” of what you call ing control- 
ment roll ?—A. Yes. 

Q. What is that mark for? (A. the foot. ) 

A. That is the number of our controlment roll; the number in he margin, ks 
to the roll in the Treaſury : What the gentleman produced, was a copy of the con- 
trolment roll. 

Mr. Bearcreft. But the ſame entries are upon both the paper and the parchment ? 

= They are not exactly in the ſame form; they are minutes of the ſame pro- 
ceedings. 

Mr. Milles. Upon this Samet roll, there is a mark of figures ? ? 

A. Yes; that correſponds with the number of the roll in the Treaſury ; this is 
only a copy of the controlment of the guoyſque judgment: Here is a copy of the 
controlment roll of the fna/ judgment. 

Mr. Miiles. There is no reference upon that, to any record? 

A. There is not: What the practice was then, I cannot tell, becauſe now we 
never mark the controlment roll at all, but we mark the paper dockets and if 

this judgment had been entercd upon our paper dockets, in the way it is in the 
controlment roll, we Mould have marked, in the margin of the docket, « ſuch a 
number of ſuch a term :” There is no mark made upon our contrelment rolls, be- 
cauſe we have ſubſtituted the marking of the docket itſelf. 

Q. Have you made any ſearch among the rolls in that period, and have you found 


that there were marks eee, TEINS trom this roll to the Treaſury roll ? 
A. There 
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S ö 

A. There are not always. | | 

. Have you obſerved any caſes in which a final judgment has been entered upon 

the rolls? - A. Yes, I have. | | | 

Q. In thoſe caſes, have you examined the rules? — A. I have. 

Q. Have you found a rule made abſolute, or found ſuch a conditional rule as ap- 

ars in the caſe of Cheſter, in thoſe caſes ? | EH | 

A. In the Malmeſbury caſe, final judgment is entered in the Treaſury ; the rule is 
an abſolute rule: An abſolute rule, Thurſday next after the octave of the Purifica- 
tion, firſt year of James the ſecond. (There is no abſolute rule in this caſe) and 
there is an entry of a capias ad /atisfaciendum, iſſued upon that final judgment in the 
Malmeſbury caſe. In St. Ives, the rule is abſolute for final judgment and ſeizure of 


3 Mr. Dealtry, croſs-examined by Mr. Bower. _ 

Q. You don't mean to give us to underſtand, that in' caſes where there is a rule 
for judgment, „ unleſs cauſe be ſhewn in à certain time,“ it is neceſſary to 
have another rule to make that abſolute ; the rule is abſolute of itſelf, unleſs cauſe 
is ſhewn ? 11 bs BEES "RI | | 

A. I don't know whether I am qualified to ſpeak upon that. 

Q. It is abſolute in itſelf, unleſs cauſe is ſhewn to the contrary ? | 

A. I don't think I remember ſach a rule; the rule upon the poſtea is, that unleſs 
cauſe be ſhewn in four days, judgment will be entered for the proſecutor.  _ 

Mr. Bearcroft, That is known by the name of the four-day rule, is it not? 

. Yeu. | 

Q. There is no further rule after that? -A. No. | 

Mr. Beaver. You have told us, that you frequently carry in a ſingle roll, in caſe 
it is wanted, which ſingle roll remains till three or four terms after, till you finiſh 


your entries upon other rolls ? | 
A. As ſoon as we carry the roll in, we mark it with the number that the docket 


Q. So this ſingle piece of parchment remains in the Treaſury till all the other 
rolls are brought in ? 5 Df wh 
Court. Mr. White ſaid, in anſwer to that, that if there is occafion to enter up a 
Judgment, the clerk has acceſs to this roll. 
Mr. Bower. You carry in your rolls ſometimes three or four terms after the judg- 
ment of the firſt roll: Do you carry the entry rolls 2p to the laſt term, before you 
carry any? f „ | | | 
A. No; we leave generally a twelvemonth's arrear in the crown-office. 
Q. Suppoling it to be a roll of Hilary term, in this year, and you were carrying 
in your entry rolls of Hilary term; you would not carry in that roll now, but wait 


till judgment would be given three or four terms hence ? 


A. We do not carry in any rolls till they are a year old, except they are particu- 
larly called for; if one roll is wanted to be given in evidence, upon which a judg- 
ment has been given within the year, we carry in that roll ſingly, in order that it 
may be completed in the Treaſury. | 

Q. Do you know any inſtance of a record being carried in imperfectly before 
final judgment ?—A. I have. | 

Q. Have you known that more than once ?—A. Yes, I have. | 

Q. It is common, is it not? — A. I believe it is. 

Q. Do you concur with Mr. White, that you ſometimes enter them up upon. 
different parchments ? 2 
A. I never did myſelf, nor ever knew of any other perſon doing it. | 

Q. You have ſeen them there frequently imperfect; and in your practice, you 
ſay, you have not entered up the final judgment afterwards.?—A. No. | 

Court. Have you found, in any of thoſe caſes, inſtances of interlocutory judg- 


ments being put upon the roll, and the roll carried in, and the final judgment upon 
a ſeparate piece of parchment ?- A. I never ſaw one in my life, 


Ff 2 Q. Have 


— * — Cer * N 
. k 4 rer 0 44 1 N 1 
a IS ws 15 4 n 2 wy DE 3 A Al ang 3 * 
r * d of * £35 n M nnn 
, ae 5 „ 1 ** . ER FRG Fe 
4 


3 
5 

* 
2 
, 


> 5 
3 
: \ 
| f 
+” $56 
"64 
* 
5 
Arz = 
SS 
"& 
. 
% 


LY. 
hy: £ Fy 
\ 1 2 

. 
3] 


$a wt 
9 


222 . Mr, BEARCROFT's REPLY, [second 


Q Have you examined the old records for that purpoſe ? 
A. Not with that particular object. 5 

Q. You have never ſeen an inſtance of the final judgment being upon one piece 
of parchment, and the interlocutory judgment upon another ? ; 

A. I never ſaw an inſtance ; if I bad ever ſeen one, this cauſe, I think, would 


have brought it to my recollection. | 
- . 
„ QF LT 
May it pleaſe 2 lordſhip, and gentlemen of the jury. 


1 4- 


queſtions which you may have been milled to ſuppole arere the matters for your 


deciſion. © arg ty; | | 
Gentlemen of the jury, I ſhall not put you in mind, that you are au Engli/o 


gentlemen ; I ſhall not repeat forty times, the ſtale and hacknied phraſes of tyrazny, 


deſpetiſm, and oppreſſion 3 I ſhall not join the name of Sir Thomas Groſvenor to a 
little junto ſome torty times over, becauſe, I conceive: that that ſort of addreſs to 
judges, and to juries, contains nothing like argument—1 was extremely aſtoniſhed 
to hear the learned ſerjeant ſo treat you. : 
Gentlemen, I beg leave to undeceive you ; there is no queſtion in this cauſe, of 
oppreſſion, of tyranny, or deſpotiſm; it is no queſtion between the crown and the 
ple it is a ſimple queſtion, between {ome perſons in Cheſter, Fein other per- 
{ons in Cheſter, a ſhall carry the little popular huzza of the freemen of that 
place; and I undertake to ſatisfy you, that there is nothing of real importance at 
the bottom of it, except that the peace of the place ſnould be preſerved, and that 
that ſhould take place for a century to come, which has, in fact, taken place for 
the laſt three centuries; and having ſtated this, I will not ſay a ſyllable more upon 
any general topic, but will bring you to the queitions that you are called upon to 
decide. I did ſay, however, that I would tell you what you are act called upon to 
decide: It is not a queſtion for you to determine, whether the. charter of the 
37th Charles the ſecond is a good one, or a bad one; 1 appeal to the authority of 
my lord, I appeal to the authority of the court of King's-bench, I appeal to the 
language of that record which calls you together, whether you have any ſuch mat- 
ter before you, | 5 
Gentlemen, I will ſlate to you again, as I did before, the ſeveral queſtions that 


you are called upon to decide; and for ſome of the principal ones, I ſhall take leave 


o ſay (and I truſt I hall ſatisfy you of the truth of it beyong all doubt) that the 
. ſerjeant has not ventured to meet them, nor has he dared fairly to explain 
what he meant, though he knew that he did mean another queſtion than that which 


is for you to try. 


I am extremely happy to find, that I was right in propheſy ing to you, that 


notwithſtanding there appeared /ix queſtions for your decifion, three of them 
would admit of no difficulty, I did ſay - or of delay but I do find that one of the 
three, at Icaſt, has admitted of delay—ot difficulty it could not, and it has 1 

| : 8 


t 
F 
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The firſt queſtion was, Whether the charter of King Charles the ſecond was to 
operate as a grant. Now, what courſe has the learned jerjeant taken to give you 
a ſample of the ſort of buſineſs that he calls upon you, as a jury, to do? Has he 
not been looking you in the face, and telling you (though he did not mean to rely 
upon it greatly) that, inaſmuch as this charter has only the great ſeal of England to 
it, and not the little ſeal of the county palatine, as it is not enrolled in the ex- 
chequer, thereſore you ought to decide that it does not operate as a grant ?— 
Now, have you underſtood any of the laſt hundred words I have uttered upon this 
ſubje& ? I am perſuaded you did not; it is no reflection upon you that you did 
not; it is a mere queſtion of law, which the learned ſerjeant will not ſtate to the 
judge; he will not accept my challenge, to make a ſpecial verdict of it, in order 
that it may be upon the record; be decided by the court of King's-bench, and ul- 
timately by the houſe of lords. But he thinks, that by the operation of his elo- 
guence, his abuſe of Sir Thomas Groſvenor, and his perpetual repetition of —infa- 
mous tyranny, and oppreſſion, he has worked you up to a pitch to determine every 
queſtion in favour of his client, whether you underſtard it or not. I am almott 
aſhamed of myſelf for having ſaid ſo much upon this firſt iſſue Whether Charles 
the ſecond granted by this charter. I would not have ſaid fo much, but merely for 
the purpoſe of pointing out to you what ſort of taſk the learned ſerjeant chules to 
ſet you. I ſhall diſmiſs this iſſue, with craving your verdi& upon it, becauſe I 
have proved the grant under the great ſeal of England—Aye, gentlemen, I with that 
each of you, and I, had as large an eſtate in the county palatine of Cheſter as 
would paſs under the king's great ſeal without an inrollment, or that little county 
palatine ſeal. I promiſe you, I ſhould not ſpend any of ny time in making long 
ſpeeches, at twelve o'clock at night—and, probably, you would find yourſelves too 
rich and too lazy than to fpend yours, as you are now doing. I ſhall diſmiſs this 
queſtion, which is unattended with any fort of difficulty. I ſhall not take up any 
of your time, by reminding you, that you are gentlemen, nay, that you are Engh/p 
gentlemen ; and that the former jury of twelve gentlemen, who ſat in the ſame place 
| Where you do, are all reſpectable men! Now, at once, to tranſlate all that fane 
flouriſh into plain Engliſh, what is it, but an attack upon you, on a ſappoſition 
that you can be ſuch blockheads as to give me a verdict in this cauſe, (different, as 
it certainly is, from the queſtion that was before the other gentlemen) merely be- 
cauſe they gave a verdict againſt the defendant which has been ſet aſide ? E truſt 
you will, therefore, totally diſregard any ſuch ſolicitations as theſe, and that 
you will follow me in a plain Dunſtable way, which is the courſe I ſhall take to 
ſtate to you the queſtions of fact which are for your deciſion. | 

Upon the firſt queſtion, I truſt his lordſhip will tell you he has no doubt, he will 
tell you that the court of king's-bench have no doubt ; and I truſt I ſhall not be 
told, and that it will not be thought one moment, when I take the liberty to tell 
twelve gentlemen on a jury what opinion the court of king's-bench have given 
upon a queſtion, that I am afrexting that jury. It little became the learned ſer- 
jeant to uſe the expreſſions that he did, and to {ay it was inſulting and intimi- 
dating a jury, becauſe I told that jury what the judges of the law ſaid, when accord- 
ing to their duty, they were called upon to declare the law of the land. Gentle- 
men, if it be an inſult to a jury to tell them what the law is, and how it is de- 
clared by the judges ; it is as great an inſult to tell you of lord Hardwicke and his 
three coadjutors as to tell you of the preſent court of king's-bench, becauſe if the 
learned ſerjeant is to erect you into omnipotent and powerful perſons that are to 
decide every thing, becauſe you happen to have the deciſion of this cauſe, you 
| ſhould not be inſulted: with ay names however great and reſpectable. Theſe obſerva- 
tions will ſutlice to ſhew the futility of that ſort of talk, for reaſon and argument 
it docs not deſerve the name of. 

There are two other iſſues, which to do the learned ſerjeant juſtice, he has not 
ſtruggled for; he allows that the defendant was elected by a majority of the ſele& 
body, he alloys he was duly admitted ; there remained, therefore, but three _ 
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for your conſideration ; I ſhall not take them preciſely in the order in which they 
ſuggeſt themſelves, becauſe I think it is better to leave that upon which I think there 
is the greateſt quantity of evidence, and which has been moſt intricate, and laboured 
with obſervation, for your conſideration /aff. | | | 

Theſe three queſtions are, whether an order of council was fignified to the fixty- 
four perſons named in that order; whether the record of the judgment in the time 
of Charles II. was entered of record ; and whether this infamous charter (I have no 
objection to remind you that it has been ſo called) of Charles II. was or was not 
accepted by the perſons to whom it was directed. 

In the firſt place I ſhall conſider the queſtion, and the iſſues to which you are to 
eive an anſwer, whether or no the order of council of the 12th Auguſt, 1688, 
was ſignified to the fixty-four aldermen and common-council who were named in 
that order. | 

Gentlemen, I take upon me again to repeat, that upon this iſſue it is incumbent 
upon the learned ſerjeant to prove the ſignification, by what means I never ſaid, 
I never ſaid he was to prove the ſignification of it in the ſame way you would 
a notice to quit, or a notice to produce a leaſe, or a paper, but I ſaid this, that i: 
was incumbent upon him to prove by ſome competent evidence fit to be left to a 
Jury, that notice and fignification of this order was given to all and each of thoſe 
lixty-four perſons ; 1 now ſpeak it under the correction of the learned judge who is 
trying this cauſe, that ſuch is the effect of that iſſue, that the proſecutor ; the learned 
ſerjeant's client, has taken upon him to ſatisfy you that this order of council was 
ſignified to Hugh Starkey and the reſt of the ſixty- four. gg 

The learned judge who tried the laſt cauſe, thought at that time, that this was 
an iſſue of little importance, and he told the jury that he thought they might find 
it according as they found ſome of the other principal iſſues : That learned judge 
has done himſelf, in. my apprehenſion, more honour by acknowledging that he was 
wrong, than any man can do himſelf by being right, for he that has ſpirit to ac- 
knowledge that he has been wrong, ſtates himſelf to be better and wiler than he 
was before, to be a man open to correction and willing to learn; the man who in 
his own opinion is never in the wrong will hardly ever be right, but men who are 
ready to acknowledge that they are liable to that which human nature is liable to, to 
miſtake, thoſe are the perſons to be attended to. It was part of the learned judge's. | 

eport to the court upon the motion for this new trial, that he thought he did 
wrong when he tald the jury that it was an unimportant iſſue, whether this order was 
nignified to the ſixty- four aldermen and common-council or no; I defire that I may 
be contradicted if it was not part of his own report in writing read by another of 
the learned judges to the court upon the motion for the new trial; he ſaid he thought 
it very important: Gentlemen, it 7s very important, and if the effect and con- 
ſequence of a queſtion of fact that is put to you, is important, you will expect 
evidence that is equal to the noint, before you decide that important queſtion. Be 
it known to you, gentlemen, that the conſequence of your finding the ſignification 
of this order to all the ſixty-four perſons named in it, is an abſolute diſſolution of 
the corporation under that charter, for it puts an end to the integral, the eſſential 
parts as they are called, cf the corporation, without which it cannot have con- 
rinuance, it puts an end to all the aldermen, it puts an end to all the common- 
council, and what is the effect of that? J wiſh in the fury of their popularity, and 
when they are withing to pull charters to pieces, and to introduce confuſion in a 
great and antient city and corporation, they would look to the conſequence :— 
Why you are defired to believe here that the object of the preſent proſecution is to 
ſet ſlaves free from tyranny ! I doubt not but you imagined that the object of this 

ſtruggle is to give a popular election to members of parliament ! Let me tell you 
what the conſequence of getting rid of this charter and of ſucceeding in ſuch 
a cauſe as this would be; © the conſequence of this would be, that there would 
not be a good mayor, a good alderman, a good common-council-man in the cor- F 


poration, they would all be removed; all the freemen that within theſe laſt twenty 4 
| { years 
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years have been made under the preſidency of a mayor, in this ſituation, would be 
all bad, they muſt give up their franchiſes entirely, and what would be the con- 
ſequence ? the only corporation that would remain in Cheſter, would be a few old 
freemen that have been in poſſeſſion of their franchiſes more than twenty years, 
and they only would have a right to return members to 8 I ſtate con- 
fidently that this is the law, becauſe it has been decided by thoſe who only have 
a right to determine upon that queſtion ; I mean the Grenville committee; if it 
were now in the hands of fifty, it would ſoon be reduced to ten, to five, and to 
one. In the borough of Helſtone, in conſequence of proceedings of this kind to 
get rid of the charter, the right of election is in two old members, both dropping 
into their graves ; when one dies the ſurvivor will have a right to fend two members 
to parliament ! Now theſe are the bleſſed fruits of a popular proceeding in order to 
get rid of tyranny, deſpotiſm, and oppreſhon ! | 
I aſk any one of you, gentlemen, however you may be, as I dare fay each of 
you are, againſt any thing of the kind, did you ever hear from any authority that 
any thing was going on wrong in this corporation ? what do they lay their finger 
upon except this, that truly the aldermen are elected by the mayor, aldermen, and 
cormon-council, and not by the freemen at large? This is that laſt ſpark of deſ- 
potiſm which the learned ſerjeant ſo pathetically calls upon you to extinguiſh, leſt 
it ſhould burn the kingdom, for ſuch ſeems to be his idea ; this dreadful thing 
exiſts (and I ſpeak moderately when I ſay it) in one third of the corporations of this 
kingdom; it happens very often by the gift of the freemen themſelves, it is the 
conſtitution of the charter itſelf in a great number of inſtances. - _ . 
Now, gentlemen, do picture to yourſelves what would be the conſequence if 
you were at liberty to do what the learned ſerjeant in truth means to conjure you 
to do, that is, to let the freemen do what they have not done for three hundred 
years, for he has taken pains to ſhew you that I was not right when I ſaid it had 
not been done for a century, he ſays it has not been done for three centuries, tho? 
1 was perfectly contented to ſtand upon this charter which was a little more thin 
a century, I beg you will figure to yourſelves the conſequence if you were to 
eſtabliſh it as a right, that the freemen were to elec the aldermen, ſome nine hun- 
dred or a thouſand freemen to ele& the aldermen annually! a parliamentary 
borough, where there are great diſputes, and, hor and expenſive oppoſitions! The 
conſequence of it would be, between one election and another, theſe common 
freemen would be drunk one half the year round ; it would be a miſchief to the 
country in general, and to that -part of the country in particular : Surely I don't 
exaggerate when I ſtate that this would be the conſequence ; as it is at preſent, what 
is there that any ſober, ſerious, rational being can wiſh to be altered? the mayor, 
aldermen, and common-council, (no ſmall body, amounting to ſixty- four) they 
chuſe the perſon that ſhall be amongſt them, and one of their body. I ſhould be 
glad to know if there is a gentleman among you that was of that ſelect body, 
whether you would not feel ſtrongly the propriety of that; I am ready to admit, 
that however fit it may be, however any ſerious and decent man may wiſh it to be, 
the real queſtion is, ozght it to be ſo by law? and that queſtion is not before you, 
it is another, and a much ſhorter, queſtion as I ſhall ſhew you by and by. 
Gentlemen, (I beg your pardon) I have been drawn to wander a little from the . 
courſe I meant to take: I will return to the iſſue before you; that is, whether the 
order of council was ſignified to theſe fixty-four : I have ſtated to you, that the 
conſequence would go totally to diffolve the corporation. Will you, then, pre- 
ſume things that are not proved, and that do not appear, for ſuch a purpoſe as that? 
For a laudable and an uſeful purpoſe, moſt undoubtedly, juries will decile upon a 
fighter degree of evidence; but here, if you will attend to the teſtimony given, 
(I beg to ſay that you have none that goes the length of this iſſue) you will always 
remember, gentlemen, that the queſtion that you are to decide upon in this iſſue, 
is, whether the order was ſignified to each of the fixty-four; and if you ſhould be 
of opinion that it was not fignificd to any one of the ſixty- four, or if you ſhould be of 
| - opinion 
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opinion that there is not ſufficient evidence to ſhew that it was ſo ſignified, I do 
inſiſt upon it, in point of law, (and my lord will tell you whether I am right) that I 
am entitled to your verdict : For whatever parties undertake to prove, and are at 
iſſue upon, they muſt prove. In plain Engliſh it ſtands thus: The proſecutor ſays 
this order was ſignified to all and each of the fixty-four : My client, the defendant, 
ſays it was not fignified to all and each of th= fixty-four. If therefore, they fail 
in proving it as to any one of them, they fail upon that iſſue. Now how does it 
ſtand as to that? They have, I ſec, (and I am furprized at it—it is not a very 
cheap proceeding) brought a clerk of the privy-council here, Mr. Litchfield, with 
a great number of packages, in which if you look you may ſatisfy your curioſity as 
to the hand-writing of the greateſt men of former ages, who have ſubſcribed the 
books. But thoygh they have Mr. Lichfield here, they go to work with him 
in a much tamer manner than on the former occaſion; when, I remember, Mr. 
Litchfield was ſuppoſed to prove, by means of a hard word, called a wacatur, 
that this order was actually iflued from the privy-council : Has he proved it to-day ? 
Upon his croſs-examination, the firit anſwer that he gave was juſt the ſame anſwer 
that any gentleman upon the ſpot here, who might be had cheaper as a witneſs than 
Mr. Litchfield, could have given. When the queſtion was put to him, Did that 
order iſſue ?”? «+ For any thing I know to the contrary.” Why myſelf, or any one 
of you, would have given the ſame anſwer : „That it did iflue, for any thing we 
know to the contrary.” “„ Had he any particular reaſons for knowing that it 
ilued?? „ No!” there are ſome inſtances ; ſome two or three have been read 
' ſome three or four have been ſpoken of with ſome differences: But what has that 
to do with reſpect to the ifſuing a copy of the order of council, for the purpoſe of 
being ſignified to particular people? So it ſeems to me, we have not got the firſt 
ſtep of proving that the order was iſſued. I do not mean to fink, that ſome evi- 
dence has been given, in order to make you believe it muſt have been iſſued. But 
that evidence ſtops far ſhort of proving the whole of this iſſue; becauſe it ſtops = 
ſhort of a few perſons of the fixty-four. I muſt again repeat, and call upon you 
not to forget it, that this queſtion is, whether you are ſatisfied that the fignification 
of the order was given to the whole fixty-four perſons named in the order. One 
part of the evidence to prove it, is, that truly a treaſurer paſſes his accounts a little 
before the end of the year in which this order was iſſued. Well ! what is the con- 
cluſion? Oh! ſays the learned ſerjeant, you are to take it for granted; you are to 
take it for granted, becauſe the council ſtates it to be ſo. All this was done in a 
hurry, becauſe the treaſurer knew this order was made, and that it would preſently 
come down and get rid of thoſe perſons that were to paſs his accounts; and there- 
fore he would paſs it. That ſeems to me to be more than one year's account: If 
ſo, the paſſing it at a particular time is nothing at all. But there might be ten 
thouſand reaſons for paſſing the account at that time; ſuppoſe it was convenient to 
the treaſurers who were going away - ſuppoſe they were gentlemen who were not 
conſtantly reſident upon the ſpot — ſuppoſe it was convenient to the perſons to take 
the account then, and not to come for the purpoſe, a month or fix weeks after 
a thouſand things of that ſort may account for that fact and I appeal to you, as 
men of underſtanding, whether there is any relation between the treaſurers paſſing 
an account, and the circumſtance of ſuch an order as this being ſignified to the cor- 
poration. Does the entry that has been read, bear the leaſt relation to this order ? 
it ſeems to me, therefore, that it is a wonderful ſtrain to call upon you to ſay, that 
it was ſignified at all upon this evidence; much more, that it was ſignified to all the 
ty-feur. | 5 

yh that, they have given ſome evidence, which I confeſs T do do not under- 
ſtand—with reſpe& to ſome order about receiving ſome money—there is a word 
wanting, ſo that one cannot make any ſenſe of the fentence ; but it ſeems it is re- 
cited in a petition, that Street, the mayor, received the tolls up to November, 1 

think, to a ſhorter time than otherwiſe he ſhould have done, N M 
My 
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My lord will tell you, whether he thinks that is evidence againſt the preſent de- 
- fendant—whether he thinks it is evidence again any body: that petition is ſigned 
by nobody it is in the name of a perſon at the top, who ſtates that fact; but that 
fat is recognized and acknowledged by nobody. Once for all, L will take the 
liberty of ſtating, that there is nothing ſo dangerous, nothing ſo entangling, to a 
judge and a jury, as to look upon a piece of evidence, and to be ingenious to draw 
conſequences from it, which may, or may not, /ar:fe.—l lay in my claim, that no 
conſequence can ariſe from that, but if there did, it goes only to the removal of 
Street ; and all the evidence they have given, goes only to the removal (according 
to my recollection) of ſome thirteen, or thereabouts, but I will not quarrel with 
them about numbers, it ſhall be zo, 40, or 50, if they pleaſe, but ſtill, if it is 
ſhort of the compleat number, if it is ſhort of the identical perſons, named in the 
order, moſt unqueſtionably we are intitled to your verdict upon this iffue. 
Gentlemen, another mode is taken upon this iſſue; ſay they, the perſons who 
were officers, aldermen, and common-council, under the charter of Charles II. 
after the coming of the charter of James II. (for it is all after that) ſubmit to a re- 
election. What then? After that, it ſeems to me, that the corporation in general 
thought they had got a new conſtitution by that charter; they conformed to it, and 
they were re- elected under it; but what has that to do with the ſignification of the 
order of ameval ?—it is at a different time, with a different view, and in conſe- 
quence of another thing not or the order of amoyal, but of the charter of James 
II. I am utterly at a loſs, therefore, to conceive how it can be thought decent to 
aſk you to decide (the conſequences being ſuch as I have ſtated to you) that 
this ſame order iſſued, and that it was ſignified to each of thoſe perſons. Is any 
thing more likely to happen, than that ſome of them might have been omitted? — 
but I have a right to ſay, that all thoſe to whom it is not proved to have been de- 
livered, by ſome means or other, never had it ſignified to them, and therefore they 
were not properly removed. . 
The learned ſerjeant ſays, with great propriety, and it calls for an anſwer - Good 
God ! are we called upon at the diſtance ot an hundred years, to prove a thing in 
the ſame manner, as a fact that happened a year ago ?—No! I don't aſk any thing ſa 
unreaſonable, but merely ſome kind of proof, to ſhew, that each of thoſe perſons 
were ſerved in ſome ſhape or other but he has given no ſuch proof. It would be 
a fine idea indeed, if a fact inſiſted upon, to have happened an hundred years ago, is 
to be taken for granted, without proof ; it will be an apology for {light proof, but it 
won't be an apology for no proof at all; and I fay, there is no proof to fupport this 
iſue, that this order was fiznified to each of the fixty-four ; upon that ground, 
therefore, I beg leave to ſay (let the conſequence be what it may) that zmportant, I 
ſtate it to you to be important, my lord will tell you it is—it is big with conſe- 
quences, in point of law, upon this record—you will find it, as it is, in fa? ;—you 
v/i1] not treat it in a ſlovenly manner, as a circumſtance you can take for granted 
without proof: if there is no proof produced by the party, who bas taken upon him 
to aver the fact, you muſt find that averment againit him. Thoſe that ert, muſt 
7rove, that is a maxim of law, and of common ſenſe : he has fallen ſhort of proof 
very conſiderably - and I claim your verdict, therefore, upon that iflue as to the 
queſtion, whether the order in council was ſignified to each of the ſixty- four perſons 
that are named. _ z TE 3 
I ſhall now proceed to the other iſſue, whether final judgment was entered upon 
record —and there the learned ſerjeant, for once, found himſelf ſo compleatly en- 
tangled in matters of law, and matters of practice, that he could not purſue his fa- 
vourtte game of applying to you, the jury, upon a ſubje&, which, in the nature of 
things, you were not perfectly competent to underſtand ; you could ſcarcely underſtand 
any argument that was uſed upon the ſubje&—and I appeal to your recollection, 
whether the learned ſerjeant did not tell you, that as to this queſtion, whether the 
Judgment was, or was not, final judgment, actually entered of record; it was a 
circumſtance upon which he wiſhed you to be directed by the learned judge. I 
| 1 © wiſh 


$ * 
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wiſh to fet myſelf right with you, when I am appealing to a judge at the ſame time 
that I am ſpeaking to you; I beg to ſay, that J am doing a conſtitutional thing—1 


beg to ſay, I am doing you a kinIncls, acting with propriety myſelf, and calling 


v pon you to act with propriety. 

L will take upon me to ſay, that no man is leſs diſpoſed to invade the power and 

he privilege of juries (they are words which I by rrowed from my learncd friend in 
this cauſe) than I am- I believe tome of my learned friends here know, that in 
this very town I gave an inftance, that I was little beet to do that but becauſe 
J love jurics, becauſe I with that their privileges ſhouid b de POT veg to them; I 
wiſh, at the ſame time, that they never mould be prevailed upon to abuſe them, 
but that they Mould ſee what it is they have a right ro decide that they ſhould de- 
cide that manfully—but Gat they ſhould take the conſtitational afiftance the law of 
England gives them, for the explanation of matters of law, that are mixed up with 
masters df fa &, from the learned judge who prefides for that purpole. 

I agree Ds for once, with tlie Icarncd ſerjcant, that notwithſtanding you are 
to gly e the verdit—and it is to be roar verdict (no man doubts it or diſputes it) 
whether this 9 was entered upon record you will attend a great deal to 
what the learned judge ſhall ſay to you upon that ſubject. 

As it is a matter in iſſue w hich you are to decide upon, I will endeavour to ex- 
plain myſelf to you as well as I can. In the proceedings in 0 warranto in 
Charles IId's. time againſt the corporation of Cheſter, there was a judgment which 


— 4 


they call an interlocutory judgment, It is not the fira?, deciſe Te, couc clufieve judgment, 
but it is the fir judgment (upon account of the parties nut appearing to enter into 
any defence) to ſeize the liberties and franchiſes which they were in poſſeſſion of into 
the king's hands: Tuar, gentiemen, I Apulr poks KOT PUT AN END TO, OR 
DISSOLVE, TE CORPORATION, but it certainly ſuſpends their operation from that 
moment; it takes from them all che privileges which they received by the grant of 
the crown ; the crown reſumes them into its own hands, perhaps to re- deliver 
them if the crown thinks proper, e to do what was done upon the preſent 
occaſion, finally to inſiſt upon the forfeiture, and a diſoorporation of that which 
Was a corp tion before; with reſpect to that it ſtand thus; we have produced to 
you every thing but that piece of parckment upon which we contend the final 
judgment for the difſlution of the cor poration was entered: Our propoſition on 
the part of the defendant is this, that final judgment of diſſolution was entered 
upon the parchment roll (which we call the records of the court) and loſt after- 
wards they ſay no! it never was ſo entered. Now that is the queſtion of fact 
between us ; it certainly is not abiolutely neceſſary to produce the record: This. 
very iſſue joined between the parties ſuews, that it is competent for a jury to con- 
ſider whether it was entered of record cr no, although the record is not produced. 
A record, any more than a man cr his poſiethons, is not immortal, it is but a piece 
of pirchment, it may be eaten by rats, be taken away, or by a thouſand accidents 
it may be removed from its place. 

Now I beg to aſk you, of all the pieces of parchment in the treaſury of the 
courts in Weltminſter-Rall, which are thoſe rolls that are moſt lik ely to be miſling ? 
any man who underſtands the ſubject, would tay, „why thoſe rolls upon which the 
Enal judgments againit the ſeveral corporations are entered:“ They don't wiſh 
ſach things ſhould remain, and (not to throw any reflection upon any officer cr 
oficers) I will venture to ſay, that for a very ſmall ſum of money a perſon might 
go looſe into the treaſury, while the other gentlemen took a walk in Weſtminſter - 
hall, not with any Gebgn, and he 1 help himſelf to any piece of parchment | 
he had a mind to. 4 

The only queſtion for your deciſion is, did it ever exit? 1 ſay it exiſted for two | 
reaſons z firſt of all it appears by the proclamation ; in the next place it appears by 
the charter of James II. that this final judgment was entered; how does it ap- 


pear ?=Why becauſe it was the bulinefs of thole who made that proclamation, it 
was 
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was ſtill more peculiarly the buſineſs of thoſe who drew up that charter, to examine 
the fact, and ſee whether the final judgment was entered. 

The prociamation recites two different ſpecies of caſes, and the ſituations of the 
ſeveral boroughs, againſt which the proceedings had been in the time of Charles the 
jecond the one was, where the corporations had, themſelves, ſurrendered into tlic 
hands of the crown their charters. In the cale where the ſurrcnder was not inrolled, 
as I ſaid to you before (but it is of neceſſity that I ſhould repeat it to you again, 
that you ſhould remember it) it was ſufficient for the crown, by its proclamation, 
to ſay : I take no advantage of you; take to your charter again; go on as you did 
before.“ In point uf law, that might be done. Why ? becauſe there was no re- 
cord of that ſurrender. There were other caſes, where there had been proceedings 
in quo warranto, and judgments pronounced by the court ; but thoſe judgments 


were not recorded. In that caſe the proclamation expreſsly ſays, that they may re 


ſort to their former charters, and act in the ſame capacity as they did before. Why? 
becauſe it was competent to the crown to do ſo, The law had not intervened be- 
teen the king and the people (for, thank God, in this country the law is above 
both king and people) ; and when the law had once uſed its voice upon the ſubject, 
it is not in the power of the crown to ſay, that voice ſhall go for nothing. In thoie 
caſes where the voice of the law, as I call it, had been uttered, and the judgment 
had been entered of record, the crown admits, by that proclamation, that it was 
not in its power to reſtore that corporation. It it had only been a judgment of 


_ ſeizure, until ſomething elſe ſhould be done, could not the king have given it up? 


he might have done it. If he took it into his hands, he might have given it back 


out of his hands; but when there was a complete judgment cf forfeiture, he could | 


not ao it. 7B 0 „ 
Then the recital of the proclamation is expreſsly this: that judgment had been 
entered of record in the caſe of London, and of Cheſter. Then, what ſays the 


proclamation ? I can only make you a corporation again, by what I promiſe you 
to do, as faſt as it is poſſible -I will grant you a new charter“ - and it is done; tor, 


in conſequence of that promiſe, the charter of the 4th of James the ſecond is actu- 


aily granted, . | 
Then, was it not the buſineſs of the crown, and the crown's officers, to know, at 


this time, how that fact was? is it not evident, by the proclamation, that there was ſuch 


a judgment as required a charter to ſet the corporation up? But this is not all ; be- 
caule, if you look to the charter itſelf, the whole caſe differs expreſsly from thoſe tha: 
the gentlemen have introduced, to ſhew that there was a negligence in the officers 
of the crown, and in the proclamation, and that the proclamation was not perfectly 
correct in all its recitals ; be it ſo, that the recital in the proclamation is not cor- 
rect, with reſpect to York, Malmſbury, &c. ſtill, though the information is incor- 
rect in four, it does not follow, that you are to preſume that it is incorrect in the 
others. I fay, the principle of the law is this: that every thing is to be preſumed 
to be done rightly and properly, as it is ſuggeſted, unleſs the contrary is proved. 
But I need not depend upon the proclamation in the caſe of Vork, Thaxſted, 
Malmſbury, or. any other of the caſes I ſpeak of. Produce me a charter, under the 
Sreat ſeal, that recites that both judgments. were entered (the interlocutory and the 
final judgments) ſtating the very terms too; When they can produce me ſuch a 
Charter as that, for the city of Vork, and the reſt they have named, then they will 
have done ſomething to the purpoſe, and till then, they have done nothing by pro- 
ducing that kind of evidence. What does che charter ſay? it does not uſe general 
words, and general ſuppolitions ; men may be miſtaken when they do that, but the 
expreſs recital, in plain words, of the charter of James the ſecond, is, that final 
judgment was entered upon record. Are you to ſuppoſe, that the perſons who, re- 
cite this upon the charter did not know what they were about? Will you permit 
me, without tiring you, to tell you the careful proceſs that the law of England 
preicribes, before the king puts his great ſeal to a charter: A petition goes to the 
being in council; it is referred to the attorney-general, the attorney-gencral draws 
| G32 the 
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the charter; whatever he recites, he takes care to ſee that it is a fact; it then goes 
to the privy ſeal, the privy ſeal is likewiſe to fee that all thoſe recitals are facts; it 
then goes from the privy feal to the great ſeal—thoſe are the checks, before the 
great ſeal is put to any charter— and all thoſe perſons, in the paſing of this charter, 
vou muſt ſuppoſe to have recited particular, falie, facts—in plain terms, telling a 
fallity, that this final judgment was entered upon record, when, in truth, it never 
was entered upon record. When did the fact happen? an hundred years ago. 
Why, who knows beſt what happened an hundred years ago ?—the cotemporaries, 
or a certain young gentleman, who has been a matter of ſeven years in this office? 
A learned counſel gets up, and ſays: © Sir, you have been ſeven years in this 
office ; pray, tell me of all the writs ſince the revolution.“ I rely upon it, there- 
fore, that this cotemporary charter, which was granted becauſe it was neceſtary 
(it was necefiary, becauſe final judgment was entered) and which recites that 
judgment, could not be miſtaken, and the great ſea] is put to it. Why, is there any 
doubt about it ? ves, becauſe upon the examination of this gentleman in the office 
it turns out (much good may it do you, if you underſtand it, for I fear I do not) 
that, here is a piece of parchment, written on both ſides, nor beginning at the top, 
and going to the bottom, but writing to the middle on one fide, and then begin- 
ning at the middle on the other {ide ; and becauſe there is on that piece of parch- 
ment ſpace Enough to enter the final judgment, and you do not find it there, then 
ſay they, „this is a good reaſon why you ſhould ſuppoſe it never was entered at all;” 
but it does happen, that that ſame ſpace you find at the end of the interlocutory 
judgment is not always filled up, becauſe you find it often upon another roll.— 
Then 1 will give the gentlemen credit for every thing they ſay upon the ſubject; 
and I beg you will give ſome little credit to the great ſeal of England, when the 
grant to which it is put is founded on the fact it recites. | 

J hardly ever can get any light from the gentlemen in office when J try; it is, I 
ſuppoſe, becauſe IT am not ſteel enough to ſtrike any out of thoſe flints; but all we 
can get from them 1s this —that it does ſomerimes follow upon the ſame parchment, 
ſometimes not. | | 

Why it turned out upon a croſs-examination by my learned friend, that they 
keep this roll tometimes three or four terms after; there is an intervening term be- 
tween the interlocutory and the final judgment, in this caſe; the final one is not 
till half a year after, with the intervening term of Eaſter ; if that is upon another 
roll brought in afterwards, it is upon another piece of parchment, it may be taken 
away, and no argument ariſes from the circumitance of the ſpace left after the in- 
terlocutory judgment. I don't know whether I make myſelf underſtood to you; 
my learned friend appeals to his lordſhip's directions, I agree to do the ſame ; the 
reſult ſeems to me to be that theſe two gentlemen leave us juſt where they found 
us, then who ſhall decide? I ſay the great ſeal of England ſhould decide it, in a 


. tranſaction founded upon that very fact, and reciting the very fact which I now 


inſiſt upon; I Mall content myſelf, therefore, with what I have ſaid upon this 
point; and I trait you will believe thoſe who lived at the time, and whoſe buſineſs 
it was to know the fact, that, in truth, this judgment was entered of record. 

You have heard a good deal, God knows whether you underſtand it, about a 
controlmemt roll, and a dicket roll, and the learned ſerjeant ſays, the regular courſe 
Ot Proceeding is to put the cart before the horſe; that is to ſay, that you ſhall make 
the index before you make the book, and, ſays the learned ſerjeant, the word docket 
1mports that; he has not been ſo good as to explain by what etymology or learning, 
Saxon or other, he has got at it, that docket imports that it. ſnould be an index of a 
tranſaction, made as he favs, before the book; but he ſays it is. I have great re- 
ſpect for his authority, but I don't ſee the reaſon of it—adccher ! I don't know the 
etymology of it; lawyers talk latin not inuch better than they do French, and 
many young gentlemen, in office, would be apt to make a c into a k, and if they 
found the word do et they would make it-dc&et ; in ſome ſuch gibberiſh way as that 
J dare fav 1: got into the office; and, therefore, that which zeaches you where to 

| | find 
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find the judgment entered, gets the name of docket ; well ! but if it teaches you 
where to find the thing —the thing mult firſt exiſt, and the thing muſt be entered. 
I fpeak of a fact, and there are many attornies that fit round, here practiſing, that 
know very well, on the civil fide, that the judgment 1s firſt of all carried im upon 
the roll, and then the docket is made afterwards, except in a very few inſtances, 
when they want to make a purchaſe clear to an eſtate, they will ſometimes make 
out the docket before they ester the judgment; but that is ſeldom ; but ninety 

nine times out of an hundred the judgment is carried in, and the docket is nothing 


elſe but the ſorm of judgment between the parties, and the reference where you 


ſhall find it. | 


We gave in evidence early in the cauſe, in plain terms (as plain as law latin is) 
that which proves an entry of a final judgment ; then if the judgment was entered, 
and if the judgment is nat forthcoming, is it poilivle for the wit of man to invent 
more deciſive evidence than that which we have given you, of cotemporary expoſi- 
tion, under the greateſt authority, upon this ſubjeQ, when they were concerned to 
know the fact, proved by every thing except that thing which we cannot produce, 


inaſmuch as we ſay it was loſt. Gentlemen, if I ſay any more upon this ſubject 1 


ſhall but weaken it. T rely with the utmoſt confidence, that the defendant has in- 
titled himſelf to your verdict ; that is to ſay, that the record of this judgment was 
entered. | : 

Before I go to the only remaining queſtion, which is the important queſtion in 
the cauſe, the acceptance of the charter of Charles IT. permit me once more to re- 
mind you of -what importance it is to your comfort, to your character, and to your 
juice, to know correctly what is the ſubject that you are to decide upon. 

Gentlemen, you are not now to decide, whether the charter of Charles II. 
is a good one or a bad one. You are not now to decide whether it was followed up 
from the time when it was granted to the preſent. You are not now to decide 
whether it was not departed from when the charter of the 4th James II. was given, 
or even before that. The queſtion to which you and each of you are to give your 
anſwer, upon your oath, is this, whether when that charter was granted, was it ac- 
cepted, aye or no, by the perſons to whom it was directed? I ſay that is the only queſ- 
tion for your deciſion: I ſay that if you enter into another queſtion, or any other 
conſideration, you take upon you by gueſs-work, without the parties having applied to 


vou, to decide another queſtion, and the odds are, that if they had you would 


not decide it right, becauſe you have not the caſe before you, nor tne circumſtances 
attending it. | | 

In order to underſtand this queſtion properly, it is fit to know what the nature 
of acceptance is. Here is a grant by the crown of privileges; the crown, by its 
grant, cannot compel a man to take any thing; the grantee is at liberty to take it 
or refuſe it, if he takes it, it is an acceptance, and whether he takes it, or no, depends 
upon the act which he does at the time of the tender of the grant to him; and 
what he does an hour afterwards, a day, a month, ſtill leſs what is done at the diſ- 
tance of two, three, or four years, I beg leave to ſay, has no relation to the ſubje&; 
it may be evidence that you ſhould have reſort to in order to know whether it was 


accepted at the time, in caſes where there is any occaſion for it, or it can be done; 


but the queition for your deciſion is, was It accepted at the time of the tender ? 


With reſpect to this point, my learned friend has quoted ſome very great and ; 


eminent names, he has been pleaſed to fay, that I myſelf, upon the trial of the laſt 


cauſe, ſpoke very highly of lord Hardwicke—if I had not every man would have 
had a right to think very low of me; there is no man that knows the profeſſions 


who does not put him in the very higheſt rank of judges ; but, gentlemen, I beg 
leave to ſay, that what lord Hardwicke ſaid upon that occaſion is of no authority 
in relation to the preſent queſtion, to bind you or my lord; thus much he meant 
to ſay, that the charters of Charles IT. are not favoured by courts and by judges; 


in a queſtion, whether they were accepted or no, the courts require ſtrong evidence 


to 
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to ſheiy they were accepted: Ladmit it, and undertake to ſhew tha: we have pro- 

duced, ahn lis prcleut occalion, tue molt ſtrong and deciſive evidence. 
Gentlemen, What the learned judge laid upon that cccaſion, was el ſnewing 

cauſe egginlt a rule for an informayion 3 it was not upon the triab of the queſtion, 


whether it was accepted or no; lord Hardwic ks and the judges of 


l chat = were 
not in the ſituation in which vou are, put at this moment. 


The gucitivn was this: Fiore is a ins 5 again 5 johnſon, and ſeveral others, 


that they are not intitled, becauſe they claim under a charter of Charles the ſecond; 
it there is a doubt, the court always grant the rule, to Put it in a way of trial, ju 
as this i3now tricd ; it is enough for the court to grant the rule, if there is a ſerious 
doubt upon the ſubject, and they think it a fit matter for enquiry, and then they 
direct that to be done: Upon that occallon, hen the queſtion was, Whether it 
-ſhould be put in a mode of trial or no, lord Hardwicke, and the reſt of the judges, 
lay, and very properly, this is one of thoſe charters that are not favoured, it is not 


: te 

; in evidence b<torc us, whether it was accepted or not, there is a looſe aflidavit one 
4 way or other, it is-RHt it ſhould be tried ; but did lord Hardw icke, or any man liv- 
* ing, ever ſay, that it was impomble to accept a charter vi Charles the ſecond E At 
Ni I can ſhew you, that in fact it was accepted, let the contegue nce be what it may, 
=—_ you are bound to find the fact tuat it was accepted | 
= be Har: Boy ſerjeant tells y'ou, Mr. Juitice Page fo id, it was not likely that it had 
is been accent „lot the freemen at large were not likely tg, accept it. Juſtice Page 
; 4 . did not fee hat there were no freemen to acce PL it; the oblervation would be acute 
; ad fenfible, if che caſe e aiited, but it did not exif. Says my learned friend, lord 


N | 
| Hardwicke knew at the time chat there was a judgment of oulter, and that the cor- 
g poration was diſiobed: It i9, it is a irang? thing that che other judge ſhould talk 
about freemen that could be no longer in exiſtence. I beg to ſay, therefore, that 
hat! paſled upon that eccaſion, cannot govern the preſent. queſtion; becauic, 
What the learned icrjoant ailerted Jo bullly, that all the S e was before the 
court at that time, 25 not true; I tay, an hundcedth part of it was not betore them : 
There was evidence enough to ſend it to a ary for trial, and there was a verdict for 
tae defendant. I proteſt woit ſolemnly, that J do not ſeel the leaſt particle of doubt 
zin my on mind, upon xs Point; I tax, that no judge, no lawyer livi ing, except 
te advocate on the other fide, has ever vet ſtated a doubt upon the fact of accept- 
ance; for the learned j Jucg? vho tried the laſt cauſe, N over and over again, to 
We jury he ere, as he dic to the court upon the motion for a new trial, 1 — he had 
not a doubt of the acceptance; but he mitock by a gg 8 laid it was accepted 
by thole perions, but nat by the freemen ol the old corporatio on; and he was told 
by the court of King's- bench, and vou will be told now, that that was not the iſſue. 
Ar is of 51 importance, there! ore, that I ſhould bring you to underſtand what the 
queſtion 5 is > Ge: atlemon, the fituation of the corporation at that time, was this; 
there wes this final j judgment, which Put an end to the corporation: My learned 
Friend told you, that he would not ſay much as to che eftect of the judgment; 3.4 
Mall not enter much, fays he, into that qucilian now: I took down his words; and 
andeed he has not entered much into it; for all he ſaid relative to that, was quoting 
Sir Robert Sew yer's argument in the quo warranto againſt the city of London; and 
there, my friend ſays, Sir Robert Sewyer was endeavouring to remove a little the a- 
rm, that he was arguing for bad purpoſes (which, by the bye, ſeeins not to be a good 
1 reaſon for quot ing his argument; and then Sir Robert Sawyer ſtated a difference, 
wehich he learnt trom the year book of Edward the fourth, betwecn the cale where 
* franchiſe is uſurped by wrong, upon no title, and waere a flanchiſe is grante 
and miſuſed. Sir Robert Sawyer ſaid, that a judgment of ouſter was proper in 2 
caſe where perſons had uſurped a franchiſe which they had no title to, a ju adgment 
of ouſter to remove them; as it were to fay, „ get out, you have no Es ſineſs here; 
but in the other caſe, ee is a ſelzure or re- ſeizure, which ſeems to anſwer the 


idea of the interlocutory judgment, and the ſubſequent torſciture ; and that, ſays 
8 lie, 
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he, is not a judgment of ouſter; be it ſo, but it is a judgment of forfeiture, which 
operates to annihilate and diſſolve the corporation, and that is enough tor me. 

Now for what purpoſe the learned ſerjeant could, in his wiſdom, think pr 
to quote Sir Robert Sawyer's argument, I cannot conceive; did he think that in a 
quo Warrantg againſt the city of London, where Sir Robert Sawyer was arguing to 
ſupport a förfeiture, he had caught him laying down the law againft himſelf? I 
believe my learned friend, the ſerjeant, did not recollect, at that time, that Sir 
Robert Sawyer was attorney- general for England, and that this was a proceeding 
againſt the city of London, and not of Dubliu; but even if he had been an Iriſh 
attorney-general, it is impoſſible he ſhould have argued againſt the very informa- 
tion he was ſupporting.” F | 

My friend has produced a piece of evidence, which, at the time, I confeſs did 
alarm me; which he introduced, bowing to the learned gentleman who ſupplied 
it; wheſe induſtry, to which he and others were ſo infinitely obliged, had 
culled out a rotten piece of paper, which would blow up this cauſe, this 
jufamous (he got aſtride that word) this infamous piece of buſineſs—the gentle- 
man's induſtry copied it out, and it is read, and it amounts to this, that Sir Tho- 
mas Groſvenor, the mayor of the ne corporation, under the charter of Charles 
II. having paid the expences of that charter, and having been at other expences, 
he gives an account of them to the corporation, and the corporation order him to 
be paid ; is not this the fact? is it to be got rid of in any other way? This the 
learned ſerjeant ſtates to be money paid out of Sir Thomas Groſvcy Or's own pocket, 
for the purpoſe of deftroying this corporation it is not the fact; but if it had been 
the fact, what is that to the queſtion, whether this charter had or not been ac- 
copicd ? by whatever means the crov/n was tempted to take the forfeiture of this 
charter, does it ſignify to the queſtion, when it was tendered, whether it was ac- 
cepted or no? which is the queltion you are now to decide. 

I was ſeriouſly aſtoniſhed, indeed, when J heard the learned ſerjeant argue the 
queſtion upon this iſſue, whether it was accepted or not, in the manner he did. I 
am forry he is not here, becauſe I take upon me to fay, he has done what I never 
remember any gentleman, at the bar, doing; and it is in his zeal for his client : 
tie learned ſerjcant is as honourable a man as any that practiſes at the bar; I have 
a great perſonal reſpect for him; but I never remember a queſtion on a new trial, 
argued in the tceth of the deciſion of the court, upon the point of law, for which 
they ſent that cauſe to a new trial: I fay he has fo argued it without daring to own 
it, for the whole of his argument, from beginning to end, was ro make you believe 
that the queſtion was, whether this charter of Charles II. was accepted by the old 
freemen, and the o corporation, or not. I fay, with confidence, becauſe it has 
been determined by the court; I ſaid it on 2 former occafon, with confidence, but 
it had not the effect upon the learned judge Who preſided, that that is not the quel- 
tion; and T am perſuaded his lordfhip will ref you that could not be the queſtion; 
it could not be a charter tendered to the former treemen, for there, if the former 
corporation had exiſted, it would have been a corporation by the name of mayor 
and citizens of Cheſter, This charter is not given to the mayor and citizens of 
Cheſter ; it is not even given to the citizens; it is not given to the freemen of @ 
. Cheſter ; but it is, upon the idea that there was an end of that corporation. To 
whom is the charter given? it is to the perſons that were reſident upon that ſpot, - 
which would continve to the end of time, whether it was a corporation or no, to 
be called the city of Cheſter ; and, therefore, with no impropriety, 'are they called 
the citizens and inhabitants of Cheſter. ILY | | | 4 

Upon the argument in the court of King's-bench, I ſaid the ſame thing to the 
court I am ſaying now—the conrt were pleaſed to declare that it was the true con- 
ſtruction: I faid that the iſſue which you arc new trying was this, not whether it 
was accepted by the old freemen of the corporation of Cheſter, but whether it was 
accepted by the perſons to whom it was direRed, that is, the citizens and inhabi- 
tants. The charter 1s granted to perfons by ware, making them mayor and alder- 

| | | men; 
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men; to perſons, by name, creating them the common-council ; to perſons, by 
name, putting them into various offices; has this been accepted! have you attended 
to the evidence; and can any mortal doubt it for an inftant ? was there any charter, 
_ Corporation, any mayor, . aldermen, any officer, or any common-council- men, 
nleſs it was under this charter ? 
1 challenge any lawyer to tell me that there exiſted, for an inſtant, a man cloath- 


| oa with either of theſe characters, except by virtue of this charter. Are we in a 


eam? What! for three years together, after this charter, was there nobody ap- 
pearing in the character of mayor, aldermen, common- council, and fo forth ? 
Have we not proved, by various inſtances, that the perſons to whom it was directed 
actually accepted of it, and acted under it? —what freemen were there to be? Iwill 
rell you, ſuch as thoſe perſons to whom that charter was directed thought proper 
to make, 2 with many others, that is, all that had been freemen of the diſ- 
tolved corporation had a right to come and be admitted. I ſhould be glad to 
know whether you are not ſatisfied even that it was accepted by almoſt every body 
_ tne ſpot; have we not proved that courts were held? that acts were done? 
hat the mayor and corporation, in every reſpect, went on according to this charter ? 
Ss able, it is true, to their former charter in many reipetts. Have I not proved 
that courts were held before the recorder? my friend {ays that makes no difference 
and becauſe ſome of the entries are according to the antient uſage ; oh ſays he, 
this was under the former charter under the former charter! —what does he mean? 
It could not be thzt the recorder has nothing to do with the former charter; and as 
to the words, hel. according to antient cultom, it is nothing but the incorrectneſs 
of the clerks; they follow one another like ſheep, and if one jumps over a ſtile, 
the other does the {ame a mile high. . 

Gentlemen, this is not merely my concluſion about the clerks' miſtake 3 ſame 
ſort of thing was ſaid by the judges, upon granting the new trial. It is ſaid, it 
was not conformed to altogether : : if it has not been conformed to of late years, it 
has been for this reaſon ; that upon the coming of the charter of James II. moſt of 
them conceived that it gave them a new conſtitution, or rather reſtored them to 
their old one: they ſeemed to have a notion, that they had a right to accept it in 
part, and upon the ſtrength of that, they went back to their old cuſtoms— among 
which old cuſtoms, in fact, was this very cuitom which is now diſputed, and which 
was legalized by the charter of Charles 1i.—I mean, the cuſtom of chuſing the al- 
dermen by the felect body. 

The learned ſerjeant ſays we are ſetting up this charter of Charles the ſecond, as 
the law of the place, zo nan ever dreamt of it—my client has no ſuch thought nor 
any man br eathing 2 fach idea: all that we contend for is this that this charter of 
Charles the ſecond was accepted; that if it was accepted, it rendered legal the 
choice of aldermen by the ſelect body — that is the whole point inſiſted upon; as to 
the reſt of it, abuſe it, kick it, curſe it, do what you plenſe with it—T join moſi 
heartily in. it, and ſo does my client, and every man that has any thing to do wwith it. 
As to the cuſtom that has obtained ſo long, of electing aldermen by the ſelect bpdy, 
as that is not the mode of election preſcribed by the old charter of Henry the ſe- 


venth, and as the commencement of it was by a bye-law in the time of Henry the 


eighth, I have no difficulty to fay, that in point of legal effect it is void, becauſe 
it "they make laws of their own in the teeth of what 1s "preſcribed by the charter, 
they arc totally void. There are many caſes to that purpoſe. I admit, therefore, 
that thiat e- laao auas bad; but ſuch was the diſpoſition of a jury, and wery properly, 
to ſupport that which had obtained in uſage for to centuries, that they ſupported 
that bye- -law, and a verdict was given for the defendant upon it. I do not mean to 
ſay, that we are better lawyers than our predeceftors ; I ſhould be glad if we were 
as good but upon conſidering this. bye-law, there is no colour to maintain that it 
is a legal bye-law. The corporation being diflolved, there was to be new char- 
ter to be a new mode of clecting the aldermen. Now, could any man upon 


earth direct a more proper mode for electing N chan Charles the ſecond did 
| by 


_ 
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by this charter having it in his power to give what mode of election he pleaſed, he 
choſe to give that mode of election which had obtained for two centuries before. 
Now, that is all the fault that any man can find with this charter. If any gentle- 
man of the jury, or any man elle, will find fault with that, in God's name let him 
do it ; but it ſeems to me to be a better and a more convenient thing than a popular 
election, where there are ſuch a great number of people, eſpecially if thofe elections 
be annual — for, according to Henry the ſeventh's charter, they muſt be annual. If 
you ſet up the charter of Henry the ſeventh, the conſequence is, that they muſt be 
elected by the freemen at large, and be elected every year—twenty-four aldermen 
every year elected by a thouſand freemen of Cheſter ! I think I need not flate any 
more, without any great imagination, to ſee what ſort of a picture that muſt preſent 
to any one. | 3 

That being fo, the queſtion is, Was this charter accepted ? Acceptances may be 
in various ways If the crown ſays, I grant you a charter if they come to St. James's 
and receive it upon their knees, that is a complete acceptance ; and I ſay, that 
if they go back with it into the country, and do not conform to it in nine- 
teen articles out of twenty, nevertheleſs, it is an acceptance—and that is the que- 
ition you are to decide. You are not aſked, Whether they have not forfeited it ;— 
all that will be ſeen upon the record—it will be decided by the court, and by the 
houſe of lords, if the gentlemen on the other ſide ſhould doubt about the deciſion, 
and think proper to carry it there. Upon this occaſion, the queſtion is, was it 
accepted aye or no, there could be no other charter, unleſs this was accepted; 
there could be none of thoſe things which were done, unleſs they were done under 
this charter ; it is in proof, that this was accepted by the perſons named in it ; 
could any other perſons exerciſe any option ? had the old freemen any right to ex- 

erciſe any option ?—no: when thoſe perſons were nominated, they might come, and 

ſay, we will belong to it—it appears many of them did belong to it—l ſay, they ſub- 
mitted to it—they ſerved upon juries ; by what authority did they ſerve as freemen 
upon juries, except by this charter ? for the other was gone, and not in exiſtence. 

My friend ſays—here are a great number of freemen, to the amount of thirty-1ix 
or thirty-ſeven each year, and they paid—they paid to the corporation exiſting 
under the charter of Charles the ſecond, for there was no other, under which they 
could have been admitted then; you have freemen in the way they had a right to 
admit do you expect to find them upon the books? certainly not; if they had paid 

any money, you would have found a trace of it—they not only ſerved upon juries 
for the firſt two years after that charter, but they ſent members to parliament. Can 
there be a doubt then, that this charter was received, acted under, and ſubmitted 
to, by all the perſons reſident on the ſpot ? was it diſputed at that time ? It was 
ditputed afterwards ; but you haye nothing to do with that—you are to look to the 
time of the grant, and ſee whether it was accepted by the perſons to whom it was 
directed; which perſons were not the old corporation, but the perſons to whom it 
was directed, and the general inhabitants of the city there. 

This is the queſtion, which only remains for your determination; and I rely 
upon it, that the moment you know what the queſtion is, and you take care to 
ſteer from that which is not the queſtion, you will decide, that it was accepted. 

Gentlemen, in this way I have gone through the ſeveral iſſues ; I truſt, I have 
made myſelf underſtood, that you will decide it as you underſtand the fact, taking 
your directions from the learned judge, as to what is the queſtion ; I wiſh no inva- 
lon of your province, nothing like it; and I am aſtoniſhed that the learned ſerjeant 
ſhould endeavour to raiſe any jealouſy upon the ſubject. . 

1 do hope and intreat, that you will give an healing verdict in this buſineis, that 
you will put an end to the diſcontents and heats which have been artificially created 
at Cheſter, where no real evil exiſts ; the evils and diſputes you would create there 
by a different verdict, are too numerous to ſtate. . „5355 

I defire you will exerciſe your judgments coolly and diſpaſſionately upon the 
queſtion, ane then I have no doubt of your verdict, | 
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Gentlemen of the jury, f | | 
HIS is an information, in the nature of a quo warranto, filed in the court of 


King's-bench, calling upon Mr. Thomas Amery, the defendant, to ſheiy by 

what authority he claims to be an alderman of Cheſter. | 

In this plea, he ſays, that the ground upon which he claims to be an alderman 
of that city, is this: That king Charles II. in the thirty-ſeventh year of his reign, 
granted a charter, which you have heard read; and by which charter, it is enough 
for me to ſtate, that there is created a mavor, aldermen, and common-council—in 
ſhort, a ſelect body; which felc& body had a power of chooſing aldermen in future; 
that being a common-council-man (for the aldermen are to be choſen out of the 
common-council-men) he was choſen, by the ſelect body, one of the aldermen. 
That is the ground upon which he reſts his claim. After he was choſen, he ſays, 
he. was duly admitted. | ; 

It is Rated in the plea, as it is neceſlary to ſtate, that this charter was accepted by 
the perſons to whom it was directed. | 

Gentlemen, the crown have a power of putting the proof of as many facts as they 
pleaſe, upon any perſon on whom they think fit to call, for the purpoſe of ſhewing 
by what authority he holds any office; and, in this caſe, they have put upon the 
defendant four ifſues in proof, upon the ſtate of his plea ; for they firſt of all ſay, 

That the crown did not grant the charter as is ftated in the plea. They next ſay, 


That the perſons to whom the charter was directed, did not accept it. They 


then ſayv, 
That the defendant was not elected and if he was elected, that he was not 


admitted. | h | ; | 
Theſe are four iſſues, ariſing merely upon the plea; and they are direct contra- 


dictions to the plea ; they are facts, every one of which it is neceſlary for the de- 


tendant to prove. | = 
But the crown goes farther ; for the crown ſays: Though all this may be true, 
and though you may have been elected, and admitted, and though this grant may 
have been made, yet I will ſhew, that in point of law, this election is not valid; 
for there is in- the charter this reſervation to the crown: That the king ſhall have 
power, whenever he thinks fit, to remove either any aldermen, or common-counc1!- 
men—that there ſhall be a power to chuſe others in their ſtead—and that king 
James thought fit ſo to uſe this power, as to remove them all; that after he had 
amoved them, he gave them notice of that amotion —and when he had given them 
notice of that amotion, that the charter became void. ; 

Upon this part of the cafe, this iſſue is taken that to the ſeveral and reſpective 
perſons named in the plea, the notice mentioned in the replication, was not given. 
And that forms the fifth iſſue. 

Then, there is another iſſue, which is upon the judgment. It is not neceſſary 
for me, exactly, to ſtate every part of the pleadings, for the purpoſe of bringing 
that before you, for I am ſure, you have not heard ſo much, but that you under- 
ſtand perfectly well, that it is ſtated, that what is called an interlocutory judgment, 
paſſed againſt the corporation and upon that, it is ſtated, by the defendant, that 
a final judgment paſſed. Now, Ir THAT FINAL JUDGMENT PASSED, IT MAKES 
A GREAT DIFFERENCE AS TO THE EFFECT THAT IT 1S TO HAVE UPON THE 
CHARTER, WHICH THE DEFENDANT CLAIMS UNDER ; and, therefore, the queſtion 
you are to try upon that iflue, is, whether that final judgment was, or was not, 
entered up. | | | : 

Theſe are the fix iſſues. . | | 

With reſpect to the firſt iſtue, the grant has been read, and nobody could doubt 
about it, when they heard it read. 17 | 7 
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Mr. Hall is called, who puts in the charter and he is aſked, whether it was 
under the ſeal of the county palatine. It was not. He was aſked, whether it was, 
or not, enrolled in the county palatine of Cheſter ; he ſaid, he did not know 
whether it is uſual to enrol charters and grants, in the county palatine. Theſe 
queſtions were aſked, for the purpoſe of enabling the counſel to avail themſelves of 
two queſtions, which were aſked upon the laſt occaſion, and which were overuled 
by the court of King's-bench. The court were of opinion, that upon this iſſue, - 
the jury was bound to find, that the grant was made: and with reſpect to its being 
enrolled, or under the ſeal of the county palatine, that it did not ſignify a flraw— 
that it was enough to ſupport that iſſue, that the grant was as it was. 

I feel myſelf bound by that authority, to tell you, that you ſhould find that iſſue 
for the defendant. | 5 | | | 

The ſecond iſſue, is, with reſpe& to the election, which the council for the 
crown, I think, admitted and alſo the other iſſue, with reſpect to the admiſſion. 


Theſe three are out of the caſe. 


The firſt of the material iſſues, is, whether, or not, the charter was accepted. 

I do conceive, that the queſtion, and the matter of law, has been fairly and pro- 
perly ſtated to you, by the gentleman who is of counſel for the defendant in this 
cauſe ; and I muſt beg your minute attention to the queſtion. I will ſtate to you 
what the court of King's-bench ſaid upon the ſubject, and I think you will then 
find, that the queſtion is not, whether this charter has, from the time it was granted, 
to the preſent time, been conformed to; it is not whether it is better to ele alder- 
men in this, that, or the other way but the queltion is this, whether the perſons to 
whom the charter was directed, at the moment it was given, accepted it] ſay, at 
the moment, becauſe that is the material queſtion; for if they accepted it at the 
moment it was given, their diſſent, at any ſubſequent time, avails not an iota 
for having accepted it, the crown could not take it away from them, unleſs they 
forfeited it. The queſtion, therefore, is, according to my idea of the law upon the 
ſubjet—whether at the moment this charter was given to them, they did, or not, 
accept it ? 

93 I will juſt read to you a few lines of what fell from the learned 
judges, who fat in the court of King's-bench when the new trial was moved for, 
and upon which they determined to grant a new trial. —They ſaid, If the jury. 


had been of opinion that the charter had been accepted, and acted under during 


thoſe three years, that would - have been concluſive; for a charter once ac- 
cepted, and acted under for three years, was accepted as much as it could be, and 
muſt ever afterwards be taken to have been accepted; and the corporation could not 
afterwards determine upon keeping thoſe franchiſes which were beneficial to them, 
and rejecting others which were not ſo—at all events, this evidence ſhould have 
been left to the jury ; and I agree with the learned judge in the opinion which he 
has delivered, that courts and juries ought to lean in favour of antient uſages.” — 
This was ſaid by Mr. Juſtice Aſhurſt. 2 5 

Vou ſee the words three years are mentioned there; the learned judge does not 
mean, that at all events there muſt have been a conformity to the charter for three 
years ; but there being proof, that for the firſt three years they had accepted it, he 
applies it to the fact. ' N 

Mr. Juſtice Buller lays it down much more generally, as to the facts of the ac- 
ceptance, ſtated to have been proved: There is ſuch a body of evidence, during 
the courſe of three years, as, in my opinion, leaves the queſtion without a doubt; 
and if the corporation accepted the charter only for an hour, that is concluſive for 


ever; it cannot afterwards be ſaid, that they had not accepted it.” 


That is the ground upon which I ſtated my idea to be; that the queſtion 1s, 


- whether, at the moment the charter was preſented to the perſons to whom it was 


directed, they did accept it or not. 3 
Mr. Juſtice Buller goes on and ſays: —“ I agree with the learned judge, that the 


election of the defendant ſhould be E if it can be ſo; if on the * 
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there is no ground for ſaying that the charter was accepted, it will be impoſſible to 
ſupport it.” 

'The counſel for the proſecution (and I think there has been a ſort of confuſion 
upon that ſubject) have attempted to induce you to believe, that it was neceſſary 
that all the inhabitants in Chefter ſhould be conſulted ; and that the majority of 
thoſe inhabitants ſhould neceſſarily agree to accept this charter. 

I conceive that is not the law; I conceive the law to be this: that if a charter is 
directed to a mayor, to aldermen, or to any ſelect body, and an indefinite number 
of other perſons—if a majority of the mayor and the ſelect body, agree to accept 
it, that is a good acceptance; and, for that purpoſe, I will read to {you the opinion 
of Mr. Juſtice Buller: he ſays, Another objection has been made - that it does not 
appear negatively, that the charter was not accepted by a majority of thoſe named 
in it: I am by no means ſatisfied that it ſhould be accepted by a majority of them; 
I hold, that there is a great difference between a charter granted in general terms, 
to incorporate the inhabitants of a city, and a charter, like the preſent, which 
creates diſtinct parts of the corporate body—fills up ſome of the offices by name, 
and leaves it open to them to ele&t a number of freemen. What is ſaid by Mr. 
Juſtice Vates, in the caſe cited from Burrow, exactly agrees with what I have juſt 
laid down. That was the cafe of the college of phyſicians : in the charter granted 
to them, ſix perſons by name, and all others of the faculty of and in the city of 
London, are made a body corporate; but the court held that all the practiſing phy- 
ſicians in London were not, by, virtue of this charter, members of the corporation. 
Lord Mansfield ſaid, that the corporation were only bound to admit every perſon, 
whom they, on examination, thought fit to be admitted; and that any perſon who 
came within that deſcription, had a right to be admitted. Mr. Juſtice Yates ſaid: 
Jam far from thinking, that all the men of and in London, then practiſing phyſic, 
were incorporated by the charter ; the immediate grantees, under the charter, were 
the ſix perſons particularly named in it; the reſt were to be admitted by them; 
they were not ipſo facto made members; they were firſt to give their conſent before 


they became members; they could not be incorporated without their conſent, 


Now that charter,” Mr. Juſtice Buller ſays, - ſeems applicable to the preſent caſe ; 
for the king, by this charter, appointed a certain number of aldermen and common- 
council-men ; theſe then, according to the language of Mr. Juſtice Yatcs, are the 
immediate grantees of the crown, and a power is afterwards given to them to ſwear 
freemen, upon their requeſt, they firſt taking the oaths : therefore, it appears to me, 


that thoſe freemen ſtand in the ſame light in which thoſe perſons do who practiſe 


phyſic in London. The corporation have a power delegated to them to ſwear in 
certain perſons, on their doing particular acts; but if the law were not ſo, if any 
number of freemen had accepted, it would have been ſufficient, for the freemen are 
an indetinite body.” 

Upon fairly conſidering this caſe, and I read it to you becauſe it was the law 
Jaid down in this very caſe; I think the queſtion before you is, whether or no, at 
the time the charter was received, thaſe perſons to whom it was directed did or did 
not accept it; that is, whether the mayor, the aldermen, and common- council, to- 
gether with any perſon who thought fit to come in, did immediately act under it, 
and ſhew, by thoſe acts, that they were willing to receive it. ; 
-- Now, the teſt of that acceptance is, their inclinations at the moment they receive 
it, whether they were or not willing to hold under that charter; if they were will- 
ing, they did accept it; then, whether they were willing or not, will be for you 
to judge, from the evidence I am going to read to you. 


Mr. Hall ſtates, by way of ſhewing that they were willing to accept this charter, 


that from that moment of time the city was immediately conſidered as a county of 
itſelf; that they had a common ſeal ; that there was a mayor; that there was a re- 
corder ; that there were twenty-four aldermen ; that there were two ſheriffs ; that 


there were forty perſons of the common-council ; that there were two coroners, an 


elcheator, a clerk of the market, two treaſurers, two leave-lookers, a ſword-bearer, 
| | | | . a mace- 
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a mace-bearer, a common-clerk, two murengers, a yeoman, and a crier : that Sir 
Thomas Groſvenor was the firſt mayor—to- continue till Friday next after the feaſt 
of St. Dennis; that the mayor and his ſucceſſors have had tolls: that Sir Edward 
Lutwych was the firſt recorder; Sir Edward Lutwych and twenty-two others were 
the firſt aldermen ; and there were forty common-council-men : two of the alder- 
men were coroners, two were murengers, and an alderman and a common-council- 
man were treaſurers; two of the common. council leave-lookers ; a ſword-bearer, 
a mace-bearer : and then, I think, that the earl of Derby and ſome other perſons had 
the places mentioned in the charter: the mayor and recorder and deputies hold 
ſeſſions of the peace; the Friday next after the feaſt of St. Dennis, was the day 
on which they aſſembled for the purpoſes of election; that two common-council- 
men were ſheriffs ; one of the ſheriffs is named by the mayor, and the other is 


choſen by the citizens :—it is nothing more nor leſs than this; that in a vaſt num- 


ber of inſtances you have heard, over and over again, that they immediately com- 
plied with and adopted the proviſions of this charter. | | 

Then Mr. Hall gives in a number of lifts; and from thoſe liſts it does appear, 
that in the year 1685 (I think) all the aldermen and the common-council, who 


vere mentioned in the charter, were proved to have acted: So that, within a very 


ſhort ſpace of time, within a year or two, you have every one of the perſons parti- 
cularly named officers in this charter acting in thoſe offices, and, ſo far as acting 
will go, undoubtedly accepting this charter. | 

Then Mr. Hall is aſked ſome-queſtions about a blank leaf ; for there is a year, 
during which it does not appear whether particular perſons were elected or not: 
He ſays, there is a blank leaf, in which there is no entry of the election of officers 
for that year; but it did appear, by the portmote court book, that Starkey and 
others had been elected in that year. | | 

Then he is examined with reſpe& to deviations from this charter; and my bro- 
ther Adair properly, on the part of the proſecutor, has endeavoured to ſhew as 
many deviations as he could from this charter. Mr. Hall tells you, that the ſheriffs 
are not elected according to the mode of that charter: then he ſays, there is but 
one inſtance of a deputy mayor ; that Peter Pindar was deputy mayor to Sir Tho- 
mas Groſvenor ; that was in the firſt year of the reign of King James II. Then 
the ſtile of the portmote court is examined into: it appears to have been held 
before Sir Thomas Groſvenor, who was the firſt mayor, William Wynne the deputy 
recorder; and there it is ſaid, that this portmote court was held before the mayor, 
according to the antient uſage from time whereof the memory of man is not 
to the contrary. From theſe words it is endeavoured to be inferred, that this 
court was not held under the charter, but held by ſome other privilege : But how 
could that be? theſe people had no right to hold the court but under that charter 
and this entry might poſſibly creep in by miſtake. But if it did not creep in by 
miſtake, what does it mean, more or leſs, than this, that it is a court held by the ſanc- 
tion of this charter, according to thoſe rules and thoſe orders which had prevailed 


immemorially in the court that had been held in that place, in the room of which 


this court js ſubſtituted ; it cannot be ſaid to be held by that corporation, from time 
whereof the memory of man is not to the contrary. | 3 85 | 
They then call for another entry in the ſame book ; that is, an entry of the 14th 
of April, in the third year of James II. that is, in the ſame words, the ſame ex- 
planation that will go to one, will to the other; and if it will not extend to one, 
will not to the other. | 

Then he ſays, there was no deputy mayor before the 37th of Charles IT. but 
there appears to have been a deputy recorder. This is for the purpoſe of ſhewing, 
that a deputy recorder is not a new creature in this corporation; and probably it is 

not. Eee | a 

Ihen they read a minute of a crownmote court, held on the 12th of October, 
in the firſt year of James II. to try for capital crimes; a judgment was laid before 
you, upon which a man was ſentenced to be hanged. The caption is this: At a 
| i crownmote 
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crownmote court, held before the mayor and recorder of the ſaid city, this is ob- 
ſerved upon; becaule this is not quite regular, I think (and I ſhall obſerve more 
upon that by and by) that it is nor regularly holden according to the charter. The 
caption ſtates, that the court was held according to the uſage of the ſaid city, from 
the time whereof the memory of man is not to the contrary, Then they read the 
words of the charter, as to holding the crownmote court, which, “ in lieu of a 
certain court heretofore held in the city aforeſaid, before the mayor of the ſaid city, 
called the crownmote court; there may and ſhall be a certain court, to be held 
from henceforward every fix weeks, in the Guildhall of the city aforeſaid, before the 
mayor and recorder of the city aforeſaid, for the time being, which henceforth 
ſhall be called a crownmote court :? Theſe are the words of the charter. | 
Then they produce, from the petty bag office, a return of members at the county + 
court; from which it appears, that ſome of them returned members: One is the 
gth of March, 1ſt James II. another return 16th February, 1ſt George I. and 
another the 5th of May, 15th George II. 
Then Mr. Hall is aſked as to a fair: he tells you there is a horn and hoof fair 
held the lait Thurſday in February. This was not granted by any former charter, 
Gentlemen, I would obſerve upon pieces of evidence, as I go along, for fear, 
at laſt, any thing may happen to eſcape me ; and I recolle& my brother Adair did 
very fairly and very honourably (as he ever does) tell you, that with reſpect to this 
Horn and hoof fair, he could give no anſwer to it ; that it has been held, and is 
Rill held. Then the conclufion you are to draw from that, is, that this benefit, 
to this very moment, is received under this charter; and that it is certainly a ſtrong 
proof of the acceptance of this charter; for they got this fair in no other way 
whatever: and not only this benefit, but I cannot help conſidering, that the cir- 
cumitance of all theſe courts being held there, for the benefit of the citizens, as 
they were held from the time of the judgment in quo warranto, to the time of 
King James's charter, in the year 1688, is an acceptance by the citizens, ſo far as 
they could have any benefit in accepting; they were reſtored to that court, and had all 
that benefit, which was intended to the citizens at large, by virtue of this charter. 
He then ſtates to you an entry which is read at an aſſembly 2oth Feb. ad James 
IT. it being put to the queſtion, whether or no a glove ſhould be hung out, accord- 


ing to the uſual cuſtom, at fair times, to give notice of the approaching fair, to be 


held the laſt Thurſday in February, according to the grant of the late King Charles 
II. ordered by unanimous conſent, that a glove ſhall be hung out. 

This talks about uſual cuftom ; therefore, as far as that argument of my brother 
Adair's goes, you will take it into conſideration ; but it is clear they conſidered 
themſelves, at that moment of time, as taking the benefit of this merely under that 
charter; for it is according to the grant of the late King Charles II. 

Then, on the 12th of February, 1685, in the book called the treaſurer's account, 
Bere appears to have been paid, for putting the new fair into the gazette, by the 
mayor's orders, ten ſhillings. From that entry it is clear, that it was a new fair: 
It appears, the moment they had an opportunity of adopting the bounty of the 
crown, in that reſpect, they did adopt it; and as far as the charter could be ac- 


_ cepted, in that reſpect, they did accept it. Mr. Hall then tells you, that the 


mayor is choſen at the common-hall, to which all the freemen reſort. This is a 
proof that, in this particular inſtance, the charter at this moment of time is not 
conformed to, in that reſpect; neither is it conformed to, as you will obſerve by 
and by, in a great number of other reſpects. He then tells you, that the freemen 
do not appear to be entered in the uſual book, in the mayoralty of Sir Thomas 

Groſvenor. | EE | 
Tnen a book is produced, containing the city of Cheſter's accounts of the ad- 
mittance-money for freemen, from the 6th of March, 1684-5: on the 7th of 
March, there are the names of thirty-eight admitted. There is another entry of 
admittance-money for freemen, November 5, 1685, to October 9, 1686 : this was 
to ſhew, that immediately after the charter came down, a number of freemen came 
| | | in 
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in and were admitted: they were all new freemen, for the old ones paid nothing. 
The freemen by indenture paid 1]. 3s. 4d. the freemen by birth paid 3s. 4d. only. 
He proves, that the average of freemen admitted were about thirty or forty; ſo 
that, by adding it up all together, I find they admitted one hundred and twenty- 

eight freemen. 'This ſhews, that certainly there were perſons in the city of Chelter, 
who were not averſe to taking the benefit of this 2 and to being admitted. 
Then he tells you, it appeared upon the jury pannels, that many of the freemen 
ſeryed on juries in the county court ; a jury pannel was produced, of the 16th of 
July, in the 1ſt James II. and upon it there were eleven old freemen. They find, 
upon looking into the books, that there had been freemen before the charter. Ano- 
ther pannel of the crownmote court was produced : there are ten of them upon 
that; and it was admitted, that between the 1 and 4th of James II. many of the 
old freemen ſerved upon juries in the city. EC) 

This ſhews that thoſe freemen were*willing to accept this charter ; becauſe, if 
the charter never was accepted, theſe courts could not be held, for it was the char- 
ter that gave the power of holding thoſe courts ; and you have heard, that between 
the loſs of that charter and the acquiſition of another, there were commiſſions ſent 
down ; but they had no charter under which they could hold courts ; it was by 
virtue of this charter that they held all the courts between the time of the 37th of 
Charles the ſecond, and the time that king James granted his charter of reſtoration. 

The next head of evidence is a very material one, it is relative to the hoſpital :— 
Whitley died in 1697 3 on the 11th of October, 1698, there was this entry“ At 
an aſſembly, holden before William Allen, eſq. mayor, John Williams, eſq. de- 
puty recorder, the aldermen and common-council of the ſaid city : Ordered, that 
Sir John Manwaring be deſired to give this city ſatisfaction, by producing this 
grant, as to the title and intereſt claimed by him, in the lands and revenues be- 
longing to the hoſpital of St. John of Jeruſalem, which were granted to this city, 
to hold from the death of Col. Whitley, deceaſed.” | | 
In anſwer to this, my brother Adair does not attempt to prove any thing ; but 
he ſuggeſts to you, whether or no theſe hoſpital lands were not claimed, in conſe- 
quence of ſome former right. That may be very ingenious ; but I do not compre- 
hend what that former right was, or. what it could be—for if it was any right at all, 
it muſt be ſome grant that gave it to the corporation, in remainder, or in reverſion, 
after the death of Col. Whitley ; but that is not fo, for it is the charter gives it to 
the corporation after the death of Whitley—and that is the reaſon that they go and 
ſhew to Sir ſohn Manwaring the grant of the hoſpital lands. | 

Then ſays my brother Adair : Is it not very odd, that if this was the charter al- 
luded to that he ſhould be ordered to put the charter back into the place? no, not at 
all—they did not truſt the charter out of their poſſeſſion but for a particular purpoſe, 
and when that purpoſe was anſwered, it was natural to order that the charter ſhould 
be reſtored, and put into that place back again. D | 

They then produced another order, dated the 19th of Auguſt, 1703: At an 


aſſembiy, holden the 19th of Auguſt, 1703, Johnſon mayor, Cumberbach re- 


corder ; and it is ordered, that Mr. Recorder be deſired to go over to Lady Man- 
waring, for the ſeal of the hoſpital ; and the recorder was entruſted with the char- 
ter which granted the hoſpital lands. Now there is not in this an order that he 
ſhould put it back again ; but I remember my brother read it, and I take it he read 
it rightly - you have heard his comment, and I have told you what my ſentiments 

are upon it. N 
Then there is an order, dated the 1oth of September, 1703, that dame Eliza- 
beth Manwaring may have an inſtrument, under the city ſeal, to indemnify and 
fave harmleſs, her, the ſaid dame Elizabeth Manwaring, her heirs, executors, and 
adminiſtrators, of and from all ſuits and damages, which may happen to her, or 
them, by reaſon of her delivery of the antient ſeal of the hoſpital of St. John the 
Baptiſt, together with the counterpart of leaſes, deeds, evidences, writings, and 
Papers, relating thereunto, unto the mayor and citizens of this city; * the 
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charter intruſted with Mr. Recorder, by a late order of aſſembly, be depoſited and 
kept in the treaſury of this city. : | 

Now, I will tell you, what I underſtend by the charter intruſted with the re- 
corder ;—that they would never trait their charter out of its particular place, but 
for a particular purpoſe and therefore, if the charter was intruſted with the re- 
corder, for the purpoſe of going to lady Manwaring, and convincing her, that after 
colonel Whicley's death, they had a right—for otherwiſe, how was lady Manwar- 
ing to know, to whom that right belonged —upon the production of the charter, 
and ſhewing, that the king had granted this hoſpital to the corporation ; then they 
had a right to expect from her, the deeds, writings, and papers, belonging to the 
- . hoſpital. | ROSS | | | 

Then they read an order of aſſembly, of the 10th December, in the ſecond year 
of queen Ann: That the juſtices of the peace, the ſheriffs, and treaſurers, ſhall 
inſpect the books, the counterparts of leaſes, writings, and other evidences, relating 
to the ſeveral hoſpitals, and ſhall inform themſelves of the names of the particular 
tenements, cloſes, and parcels of land, belonging thereunto, anc report their obſer- 
vations, &c. to the next aſſembly. Then the thanks of the houſe are ordered to be 
given to Mr. Shackerley, for his care, kindneſs, and expence, in aſſerting the rights 
of this city. to the ſaid hoſpitals. | : 

Then it was admitted, that the corporation have been in poſſeſſion of the hoſpital 

lands, to the preſent time—that they had employed the profits to charity, and for 
the uſe of the corporation and that they have received fines to the amount of ſe- 
veral hundred pounds. | 
Theſe are only facts, to prove as perfect an enjoyment, under this charter, of the 
revenues of this hoſpital, as any body of men could poſſibly have. Then they have 
a leaſe, for the purpoſe of ſhewing, that they enjoy another hoſpital, at Spital 
Boughton : 1t proves, undoubtedly, that they did enjoy the lands in Spital 
Boughton. : h 

Then there is an examination, as to the election of members of parliament —and 
upon that, it appears, that on the gth of March, the firſt of James II. there was a 
return, between Robert Harriſon, and John Johnſon, who were ſheriffs under the 

charter. This return is produced to you, for the purpoſe of proving, that at that 
moment of time they acted under the charter - for unleſs the charter was accepted, 
the writ could never have got into their hands, and they could never have made a 
return of that writ. There is an examination as to the names of Robert Fawkes, 
Richard Parker, William Thompſon, and Matthew Anderton: they were neither 
of them aldermen, nor common-council-men. | 

Then an entry was read from the aſſembly book, the gth of March, the firſt of 
James II. before Sir Thomas Groſvenor, mayor, the aldermen, and common-council ; 
it was ordered, that a gratuity of twenty guineas be preſented to Dr. Owen Wynne, 

for the extraordinary care and pains he hath taken in and about procuring the late - 
charter, granted by his moſt gracious majeſty king Charles II. to this city. This 
order a little contradicts the idea that has been thrown out, of Sir Thomas Groſ- 
venor having been playing very foul, and behaving very improperly ; for here it 
looks, as if the city conſidered themſelves as obliged, in part, to Dr. Wynne. 
Then they read another order ;—at the ſame aſſembly, it was alſo ordered, that a 
gratuity of twenty guincas be given to Mr. John Kegge, for his extraordinary care 
and pains, in ſolicitation about the buſineſs of the ſaid charter. | © 

Then they read another entry, of the firſt of James II. before Sir Thomas Groſ- 
venor, bart.—it was alſo ordered, that the monies due for the charge of obtaining 
his late majeſty's gracious charter, ſhall be paid by the treaſurer of this city, into 
the hands of the mayor, to be by him paid over where it ought. 

Now, gentlemen, theſe circumſtances undoubtedly prove, that the corporation 
not only were defirous of having this charter, but that they were very ready to pay 
for it—and they ſeem to have been paying for it themſelves : It does not appear by 
theſe entrics, that Sir Thomas Grolyenor paid for it; that is a circumſtance _ 
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which you Will conſider, whether or no, upon that paper, which I ſhall read by 
and by -a paper figned by Kegge, you can fairly conſtrue that to be of the ſort 
contended for by my brother Ad air. FFC 
The treaſurers accounts are produced; and by the accounts of the 6th of March, 
1684, it appears, that they paid the expences at Boughton, on the reception of Mr. 
Mayor, with the city charter, by the juſtices orders, 6. ts ODS 
This ſhews, clearly, that they were glad to receive the charter, and act under it. 
Then, they ſay, they paid the governor of the caſtle, for firing the great guns, at 
the reception of the charter, 15s. ' They paid John Wilme, 100l, They paid 
another bill, to ſheriff Johnſon, 68l.— and there were given to the recorder's. clerk, 
for ſervices done, on account of the charter, three guineas, and 6s. 8d. he laid out. 
Paid Mr. Bartholemew Stone, Sir Thomas Groſvenar's ſteward, on the charter ac- 
count, 321. 175. This appears to be the ſum of zoal. 88. 2d. 
In all the evidence that 1 have gone through, it does not appear as if Sir Thomas 
Groſvenor paid all this money, but that the corporation themſelves paid it; and it 
is admitted, that except from 1693, to 1697, which is a remarkable zxa.in; this, 
corporation, and in which you will find a gentleman, of the name of Whitley, was 
an active perſon - that the common-council were elected out of the citizens, and the 
aldermen out of the common- council, by the ſelect body.—If, during that period, 
the common- council had been always elected out of the citizens, and the N 
out of the common- council, by the ſelect body, that is the very thing for which 
this gentleman contends; and he is claiming the ſame right Which others have 
claimed and enjoyed, and which it does not appear, has ever been interfered with, 
except during the time of Whitley. | 
Upon his croſs-examination, Mr. Hall ſays, he takes for granted that the old cor- 
poration had a common ſeal, but he does not know that this is it—he tells you. there 
was a mayor before the charter of Charles II. that he is elected in the common-hall 
— that the citizens return two aldermen to the ſele& body, who chooſe one to be 
mayor. Pp b 
This is not conformable to the charter—it is one of thoſe inſtances among many, 
in which they have directly gone againſt their charter, and for which they are un- 
doubtedly paniſbable by the crown. — He ſays he never knew any other mode of elec- 
tion—he has been in office 24 years—as to the ſheriffs, the mayor names one firſt, 
and whether the aldermen concur, he does not know—he never knew a voting 
of the aldermen in ſuch election.— Then he ſays, that by the boos it appears that 
the town-clerk aſks the mayor who ſhall be the firſt ſheriff—the mayor names the 
firſt ſheriff; and the aldermen and the ſheriffs generally are preſent, and the ſecond 
ſheriff is choſen by the citizens at large. 1 
This is directly contrary to the charter and then upon this, and upon other cir- 
cumſtances, you muſt take it into your conſideration, whether or no theſe ſubſe- 
quent circumſtances, and acts done directly contrary to the injunctions of the 
charter, ſhall induce you to believe that the charter, at the moment it was delivered, 
was not accepted if you have a doubt in your minds, whether it was or not accepted 
—and if the acts of the corporation, upon that occaſion, were doubtful and am- 
biguous acts — and it don't clearly appear chat it was accepted, then to be ſure, in ſuch 
a cale, the cireumitance of counteracting the charter, will be fair grounds for you 
to weigh, and to conſider whether being in oppoſition to the charter—the corpora- 
tion did or not accept that charter—-and if there is a doubt whether they accepted 
it or not, within the firſt year, or indeed within the firſt fix months, then you may 
take theſe acts into your conſideration, and judge from them, whether it had been 
accepted at all, for if the ſame acts had been done three or four years afterwards, 
to be ſure it would be a very different caſe. | 1 
Then he ſays, the common-clerk is another name for town-clerk, he is generally 
called town-clerk, but he ſays, he is appointed by many names. 5 2 
Jam going to mention a number of circumſtances, which you will attend to, in 
oppoſition to the evidence of the acceptance of the charter and, therefore, if you 
| l conceme 
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conceive there is any doubt, whether the charter was. accepted at the moment it 
was delivered-—obſerve then theſe are circumſtances very ſtrong, and which you 
will take into your confideration, and judge whether it ever was accepted at all.— 
He ſays, the two coronefs are named by the mayor the murengers are named by 
the mayor and aldermen, or by the juſtices—the treaſurers, and the leavelookers, 
are named by the mayor, in the common-hall, at the {ame time as the election of 
the mayor-—all which is quite contrary to the charter. vant, ; 

Mr. Hall Gays, I think, there has been one deputy recorder before the charter of 
Charles 11: and he does not recollect any inſtance of the mayor giving a caſting 
vote; at the ſame time, he does not recollect any equality of voices: There has been 

eld no county court, monthly, or in the city, ſince his time; that is owing to an act 
of partiament, which makes it unneceijary : Ihe 'crownmote court is held four times 
a j ear; it is held at two particular times in the year—at the time of the afiizes, for 
the expreſs purpoſe of having the gentlemem of the profeſſion to attend: The port- 
mote court is held monthly —and the ſtyle of the court is, before the mayor, ac- 
cording to the antient uſage : The crownmote court is held before the mayor, 
aſſiſted by the tecorder-— but the ſtyle of the court has always been before the mayor, 
according to the cuſtom, from time Whereot the memory of man is not to the 
contrary. | | | 

Mr. Hall produces a ſeal for the hoſpital lands : he fays, it differs from the com- 
man fea!. The treaſurers uſed to pay, receive, and keep, the corporation accounts; 
but the corporation made an order, that the town-clerk, or his deputy, ſhould re- 
ceive them: he ſays, there is an election of a treaſurer in October. The treaſurer's 
account is not made up and paſſed within the year, and,not audited till after. 

This is a material circumſtance, becauſe it is introduced with reſpect to another 
fact, which you will hear of by and by, upon another iſſue, which is the notifica- 
tion of the order of amoval ; and this fact is ſtrong to prove what my brother Adair 
contends it ſhould prove with reſpett to that iſſue upon the notification. Perſons 
are entitled to freedom by apprenticeſhip, or by birth; they may purchaſe, or they 
may have an honorary trecdom ; he ſays, only freemen ſerve on juries ; he fays, 

there are two other charters reſpecting the hoſpital lands, one of Oliver Cromwell's, 
in 1658, and another in the fourth year of king James II. | 85 

Gentlemen, this is the evidence given on the part of the defendant, with reſpect 

to the acceptance of the charter; and before 1 go on, I will now turn to the evi- 
dence upon that very iſſue that is given on the part of the crown, for I think I had 


better diſpoſe of the evidence of one iſſue firſt. 
The evidence that has been given, in order to ſhew that this charter has not been 


accepted, is this It is agreed, that the election of the oflicers that I. am going 

to mention to you, are conformable to the charter of Henry VII. and not to the 

charter of Charles II. That is of mayor, excepting in two inſtances, which 

happened immediately after the charter, and except the mayor of the third year, 

whoſe election does not appear; they ſay that his election is net conformable to the 
charter: the election of ſheriffs is not conformable to the charter, except as to theſe 

two years, ſo of the coroners and treaſurers. ; 

If you ſhould be of opinion (and theſe-circumſtances tend to induce you ts be of 
that opinion) that they ated conformable to the charter for thoſe two years; that is 
evidence of acceptance; and the determination of the court of King's-bench is, that 
if you are of opinion that they accepted it for an hour, that is a good evidence of 
an acceptance; and this circumſtance of their accepting it tor two years, is evidence 
that they acted conformably to the charter, and, of courſe, evidence that they 


accepted that charter. | | 
He fays, the mayor is eſcheator and clerk of the market, and he has a mace and 


ſword-bearer. | | | 
This is to ſhew, that theſe offices were before this charter of Charles che ſecond ; 


and that, therefore, you may attribute this, cultom to the old corporation, as well 
as the new, Ber | 2 a : 
| 2. He 
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He ſays, the city of Cheſter is a county of itſelf; has a common: ſeal ; that there 


is a power to make bye- laws, in the mayor, aldermen, ſheriffs, and common- coun: 
cil; there is a grant of tolls to the mayor and citizens; they are not to be impleaded 
out of the city; that they have the inſpection of the river Dee; that the treemen 
are exempt from cuſtoms, except on prize wine and iron; that they have a power 

to build on waſte places in the city; that the ſheriſfs hold a county court; and that 
they are privileged from ſerving on juries out of the city. Theſe are ſtated to have 
been granted by the charter of Henry VII. and there is no doubt about it. The 
powers under the charter of Henry VII. excepting in one or two paxticular inſtances, 


are nearly the ſame as many of the powers in the charter of Charles II. But the 


charter of Charles II. makes all the material officers to be choſen by the ſelect body. 
Now it is not fo with reſpect to the charter of Henry VII. and therefore, in theſe 
reſpects, wherever they are not choſen according to the charter of Charles II. they 
have been undoubtedly choſen upon an idea of following the other charter of Harry 

the ſeventh. Then he ſays, by the charter of Charles II. the mayor and all the 
officers are to be choſen by the ſelect body. Then he tells you, that there arc bye- 
laws in the reign of Harry the eighth. A bye-law of the ſelect body, dated Oct. 


6, 1554, is read, in which it is ordained, that from thenceforth all ſuch perſons as 


ſhall want of the number of the forty common-counſellors, ſhall be always chofen 
by the mayor, aldermen, and the reſidue of the common-council, within their 
council-houſe at the pentice, and not by the mayor only, as had ,been many times 
done for fayour or affection, without conſent of his brethren. Then there is ano- 
ther entry, in the ſame page of the printed trial (I believe it was read at the ſame 
time) it is an office copy of the «record of the quo warranto in 1733, The king 
againſt Johnſon, the then mayor, ten aldermen, and eighteen common-council-men, 


ot Chetter, to ſhew by what authority they claimed to uſe and exerciſe the right of 


electing the aldermen of the ſaid city, exclufive of the citizens: The defendants, 
by their plea, ſtate the ſaid charter of Henry VII. and the power contained therein 
of making bye-laws; and then they ſtate a bye-law of the mayor, aldermen, com- 
mon-council, and commonalty, dated 2oth April, 1oth Henry VIII. (1519) then 
not extant in writing, confining the election of aldermen to the mayor, aldermen, 
and common- council, or the major part of them. Iſſue was taken on this bye-law, 
- which, by the verdict, was found to be as ſtated in the ple. 

So this bye-law undoubteUly does not only make, bur as far as it is found upon 


that record it is found to be a ſubſiſting byc-law, but whether a valid one or no, 


they never went into that queſtion. : | 

Now they give evidence ſubſequent to the charter of Charles II. and they read 
entries of portmote courts held betore the mayor only, from the 29th of November 
2 James II. to the 8th of Auguſt, the zd 1 king James II. all of them held before 
Edward Oulton, mayor. They: were all Held not according to the charter, but 
before Edward Oulton, mayor. „ ; 

Mr. Litchfield produces ſome papers from the council office, one of them which 
was read is a petition, in 1693, to the queen, from Puleſton Partingtan and Richard 
Brett, and ten other citizens and common-ccuncil-men of the city and corporation 
ot Cheſter. 5 | | | 

Annezed to this petition is a certificate, ligned by Sir Thomas Groſvenor, ten 
other aldermen, and ſeven common-council-men, certifying, that the premiſes in, 
the petition thereunto annexed, were true and to their great grievance. 

Then there is an order of the privy council, dated 27th Jaly, 1693. 

Mr. Litchfield produced the anſwer of Roger Whitley to that petition, 

If there is any thing very particularly neceflary for you'to attend to in his, I will 
give you the book, and you may read it when you are conſidering of your verdict 
The petition was diſmiſſed, and the parties were left to the determination of 
law, | 1 . 


His: | They 
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The 2 then read ſeveral entries of popular elections for aldermen and common- 
counci 

There were propoſals for an election of aldermen and common- council, and you 
will find that there was a petition produced from the privy council office to the 
lords juſtices of England, from Roger Whitley and ten other aldermen of Cheſter, 

Upon that Bennett gives in his anwer: And this is to ſhew that Bennett aſ- 
ſigned the uſage and bye-law as a ground for his proceeding, and that he did not 
anign as '2 ground for thoſe proceedings the charter of 37th Charles II. And it is 
undowubreſt! !y tne, that throughout the whole of this, Bennett does not pretend ta 
give any anſwer, founded upon the charter of 37 Charles II. but it is entirely upon 
the uſage and the old bye-law of Harry VIII. and he inſiſts in this upon his 
right of election for liſe. 

Then it was proved that ſeveral perſons were elected on 2 3d July, 1698. Now 
I have all the proceedings that mention the names of that election, and it does ap- 
pear that a number of perſons whoſe names are mentioned, agreed at that moment 
to be re- elected; and upon that election there is an exceeding material circumſtance 
for your attention; for the names being mentioned, this turns out to be the fact, 
and Iam going to mention a fact that not only relates to this iſſue with reſpect to 
the accepſance of the charter, but to the next flue, which is the notification of the 
order ot zmotiog. 

You will find upon reading thoſe entries, that ſeveral perſons who have been 
elected under this charter of Charles II. were afterwards re- elected; once, I believe, 
before the charter of James, and afterwards under the charter of James at this time 

in 1698. 

Now, firſt of all, they ſay, on the part of the proſecution, chat vour being de- 
rous to be elected a ſecond time, ſhews clearly, that your actions did not import 
that you confidered yourſelves as elected under the charter of Charles, and, there- 

| fore, tnat the charter of Charles was not accepted: Beſides, another thing they ſay, 

15, that your being elected at this time, ſhews you had a notification of the order, by 
which + the mayor, and every alderman and common-council- man were to be 
turned out, and to that purpoſe to be ſure it is ſtrong evidence. 

The inſtances are theſe, William Allen was an alderman named in the charter of 


PISS 


Charles II. he was re-elc cted on the 19th of February, 1688, and again on the 
23d of july, 1698. 

Now, I will tell you what ſtruck me upon this; you fee in what way i is made 
uſe of, to ſhew by bis re-election in 1088, that he doubted very much of the 
validity of his election under the former charter, and it is to prove likewiſe the 
notice: But is it not very odd ee he ſhould be elected again in 1698 ? was not his 
election in 1688 as good as his election in 1698 ? and if it 15 to prove his doubt about 
that matter, that he did not conſider himſelf as elected under the charter of Charles, 
vou may as well juppole he doubted whether he was well elected in 1688: I do 
not underſtand upon u hat ground he was elected again in 1698. The ſame thing 
15 proved of relleme, he was an aldeaman, he was re- elected on the 19th Feb. 
1588, an again in 1698. Peter Bennett was a common. council- man, in Charles's 
charter, and elected an alderman 18th of June, 1685, under that charter, he was 
again elected on the 19th of June, 1698. The ſame that happened to Allen and 
Skellerne happened to Bennett. Then they produce an inſtance of Starkey, he was 
named an eicerman in the charter of Charles II. he was re-elected on the 1 2th of 
October, 1697, and again on the 23d of July, 1698. Then they mention Mat- 
they Anderton, he was elected one of the common-council-men in Jane, 1685, 
ad was re- elected on the 19th of February, 16983 and ſo of Edward Starkey, 

de was a common-council-man named in the charter of Charles II. he was re- 
elected on the 19th Feb. 1688, and again in July, 1698. There were ſeveral 
Others, 
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others, to the amount of cight common-council-men and five aldermen, who were 
re- elected before 1688. | . 5 
With reſpect to the names, I do obſerve, that thoſe names that I have mentioned, 
are in this entry, that might have been, or was read to you; and it does clearly 
appear, that all the perſons named here were re-elected in the year 1698. | 
Then Mr. Dealtry is called— he tells you, he took a piece of paper, that he pro- 
duces from the file, that was produced by the town-clerk this morning—and gen- 
tlemen, this is given in evidence to convince you, that in point of fact, Sir Thomas 
Groſvenor was the perſon, who in reality paid the money, not only for the charges 
of this new charter, but that he paid for the charges of proſecuting the quo warranto. 
f { Reads the beginning of the bill.) oz 

Upon the firſt bluſh, it looks very much, to be ſure, as if Sir Thomas Groſvenor 
had paid this money that he actually paid it, there is no doubt—the queſtion for 
you to conſider, will be, whether he did not pay it as the mayor—having received 
it, in virtue of ſame order from the corporation. We all know, that in all diſ- 
putes of corporations, ſome one man of conſequence takes the lead, and probably 


advances ſome money for the reſt. | 

It is ſaid, it was an abominable thing in him, if he aſſiſted in getting the judgment 
of quo warranto. | | | 

How that might be, I cannot tell, probably he might know of ſomething that 
had been done wrong, which was a cauſe of forfeiture of the charter that circum- 
ſtance might have been communicated to the officers above, and they might reſolve 
to proceed by way of quo warrento—ard then to get a new charter. This bill 
certainly does appear - it may, or may not be, that this money was all paid by Sir 
Thomas Groſvenor, but if it was, ſtill it does not prove, I think, what it was pro- 
duced to prove, and what it was inſiſted to you it did prove, that in truth, the 
bitigens and inhabitants did not accept the charter; but that is act the que/iion. The queſ- 
tion is, whether the mayor, the aldermen and the commsn-council accepted the charter, 
23d whether, any of the citizens, thought fit to come in after that; for, if what 
I have read to you, as laid down by Mr. Juſtice Buller, be 1-w, it was not neceſſary, 
that a majority of an indefinite number of citizens, mentioned in the charter, 
ſhould accept it: if the majority of that particular body of men—aldermen and 
common-council—jf they are willing to accept, and if they do accept, that is ſuf- 
ficient. | | | 

Mr. Serjeant Adair. Your lordſhip ſces what the iſſue is. 

Court. Yes—and it means this: whether that corporation to whom it was directed, 
a-cepted it—it was directed to the mayor and citizens. = _ | 

Mr. Serieant Adair. To the citizens and inhabitants. 28 

Court. To what citizens and inhabitants ?—why to thoſe of them who would take 
upon them to be mayor, aldermen and common-council-men, and to ſuch others 
as thought ft afterwards to be admitted: that is the idea laid down by Mr. Juſtice 
Buller clearly in that caſe, and I cannot go from it ;—I am bound to ſtate to you, 
that that is the law of the caſe. Bs 

Gentlemen, this is the cvidence given upon this iſſue, on the part of the proſe- 
cution, and on the part of the defendant ; and the evidence has been pretty much 
at large, and very much incumbered. "Hes 

I will jaſt ſtate what ſeem to be the ſtrong points on one ſide and the other for 
you will obſerve, this is the great queſtion in the cauſe: : 

The dctencant fays, the charter was accepted. Firlt, becauſe it is the moſt likely 
of all things in the world, that thoſe people to whom it it directed, would accept 
the charter for at that moment of time there was no corporation at all: in that 
fruation, it is very improbable, indeed, that the perſons to whomſoever this charter 
was directed, ſhould not accept it it was for the benefit of themſelves, and the city— 
that it ſhould be accepted, becauſe the moment the charter came down and it was 
accepted, i peace of the city was reſtored ; Juſtices began again to be ad- 

miniſtered ; 
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miniſtered ; the courts were again opened, all of which had failed during the time 
of the ſuſpenſion when there was no charter at all.“ 

To ſhew you that it was accepted, they ſay, we have conformed, in ſeveral 
inſtances, to the charter; that is undoubtedly true; that they have proved by the 
pertons being ſworn. They ſay then that ſeveral courts were held; that they have 
+ horn and hoof fair; ; that they paid for this charter; that there is admittance- 
money paid for new freemen ; z great number of new ones are admitted ; a great 
number of old ones were admitted; that there are jury pannels ; that they enjoy 
lands under this charter; and that We enjoy the hoſpital, and that the fair is 
emoyed by them at this time. 

I wanted to hear, if I could, from the Senkel far the proſecutor, from whence 
they got that fair, and that hoſpital, if in point of fact this charter was not ac- 
cepted. Nothing was ſuggeſted to ſhew to you where this fair was got from. 

The fair was enjoyed immediately after the charter, and it has been enjoyed ever 
fince. The conſequence is clear, that thoſe, who immediately enjoyed the fran- 
chiſe of a fair, accepied and meant to accept of that charter; and ſo every thing 
proves when the charter firſt came down. 

But then they ſay, ſtill you ought not to think the charter was accepted, becauſe 
there has been a deviation as to the election of mayor, of ſheriffs, of deputy 

mayor. There was an obſervation made, ariſing from the crownmote court being 
held according to the uſage of the ſaid city, from the time whereot the memory of 
man is not to the contrary. That the mayor has been {worn in at the common- 
hal! ; that the mayor, the coroner, the treaſurer, the leavelookers, were none of 
them elected according to this charter. That the crownmote court has been held 
four times a year ; the portmote court before the mayor only, and not before the 
mayor and recorder, in eight different inſtances. That there has been an election 
for treaſurer, when there ſhould not; and, within nine years afterwaids, an election 
by the commonalty : and they ſay, that from all theſe circumſtances it does appear, 
that the charter of Charles was never thought of after it was HOPED 

If it was accepted, that is enough. 

But the queſtion is, whether the charter of Charles was eyer thought of after i it. 
was ſent down? If it was thought of after it was ſent down and tendered —ift at 
that moment of time it was accepted, that, in my opinion, 1s an anſwer to all 
theſe circumſtances ; for theſe are only circumſtances that will prove that they did 
not accept the charter. If you think the fact of acceptance, at the time the char- 
ter came down, 1s doubtful, (and that is for you to conſider) then theſe circum- 
Zances are ſtrong, and will decide the point the other way, If you think they had 
any doubt whether they ſhould accept it, and never either by acts, words, or any 
thing they did, ſhewed that they meant to accept the charter, then, to be ſure, all 
that was done afterwards ſhews it infinitely leſs ; for certainly their nonconformity, 

fo many years together, ſhews they did not mean to accept it afterwards. 

Therefore, I think, the only way in which you can apply this evidence is, by 
conſidering whether the ſact of acceptance was doubtful at the time: If it was, 
then all the circumſtances tend clearly to make the caſe very ſtrong on the part of 
the proſecutor ; but if it was not doubtful at the time, having once aecepted it, 
they always accept it. You muſt judge, upon this evidence, whether there was a 
doubt that they accepted or not at nrit. 

If you think there is a doubt vchether they meant to accept it at firſt, u hy, to 
be ture, the evidence on the part of the proſecutor i is very ſtrong indeed. 

It you Have no counts then there are facts in which they did not conform to it as 

they onght to have done, and for which they arc liable io ſuffer at the tuit of the 
crown, and probably to loſe their charter. =» 
But if pou think it was their intention to accept the Charter, then, to be ſure, 
e iſtue muſt be ound for the deſendant. 
| Noto 


„ 


9 = 4 
I r , hor 
w PR 3 1 * 1 * 


92 " we 
„ O05 LEES i EI ..- 


"_e 5 
4 * 


Y 


= 


þ 
. [ 
1 

1 
4 
7 4 


. 


„ The OY were eld b, e ommiſien in that intervat 


8 


Tun! . u u i n Wa 


Noe I come to the fifth iſſue, the notification of the order of amoval. I ſhall 
begin with the proſecutor's evidence. For the purpoſe of proving that the order 
was notified, they call Mr. Litchfield. 8 | bi 

Mr. Litchfield ſays, that, upon examining in the office of the privy council, 
(where this order is) he ſees nothing to the contrary but that this order iſſued. He 
iays, that, if an order is recalled, if it is of a private concern, there is an entry, 
ct vacatur in the margin; if it is of a public nature, then there is a ſpecial order of 
recall. There are ſome inſtances of {pecial revocations, in the time of King James. 
Then he mentions an order for recalling a grant of a market: This was upon the 
petition of a private perſon. Then he reads an order for recalling and ſtopping a 
proclamation : There, he fays, there is the circumſtance of a vacatur, and there 
are two others in the next book. _ h | 

Upon his croſs-examination, he ſays he has been twenty years in the privy coun- 
council office: he cannot tell that the order iſſued: it appears on the books to have 
| iſſued. He ſays, nothing appears more upon the books, relative to any order that 
iſſues, than does on this order: As far as he can ſearch the books, he verily believes it 
did iſſue; and J have no doubt it did iſſue; and 1 think you may very well con- 
tlude that it did. But the queſtion is, whether it was notified? . 

For the purpoſe of proving that it was notified; they produce the treaſurer's 
account of the 2gd of Auguſt, 1688. The way in which this is uſed is this: This 
gentleman ſhould regularly have made up his accounts at the latter end of the year; 
but he makes up his account on the 23d of Auguſt, 1688. On the 12th of Auguſt 
the order was iſſued from the privy council; therefore the council for the proſecutor 
- fays, it is fair to conclude, that upon the order coming down, he made up his 
accounts, and ceaſed to be treaſurer. It ſeems to me, chat is a fair concluſion ; and 
it is for you to conſider, whether, upon that evidence, it does not appear that the 
order was notified to him, and to ſuch perſons as were on the ſpot at the time. 

They proved then, upon looking into the accounts, that the accounts were for 
1686, 1687, and 1688; but upon examining them minutely, the laſt account it 
turns out had been ſettled in December, 1687; the next year was not up, and. 
therefore it does look very ſtrong indeed as if the account had been made up upon 
that occaſion. „ FE or . 

Mr. Thomas Fluitt gives an account of the petition of Joſeph Langley and 
others, praying an order for the payment of wages, Street heving received the 
tolls from the 12th of Auguſt to the 18th of November, when he was reſtored as 
mayor. ES | . 

Then there was an entry of 1688 read, by which it appears that Strect was re- 
ſtored on the 19th of November. | | e 

Another order of the 1oth of February, 1689, relates to an allowance of money 
to the ſheriffs on account of the rent to be paid to the earl of Macclesheld. 

Now this order is preſſed by the learned counſel as a ſtrong circumſtance, that, 
during the time of the ſuſpenſion till Street was mayor, the ſheriffs being obliged 
to anſwer for the tolls, and not having the tolls during that time to anſwer from, 
becauſe there was a ſuſpenſion of all their functions, in the city, and all juriſdic- 
tion; they lay that the ſheriffs being obliged to pay during this interval, it was but 
reaſonable, when the reſtoration was, that they ſhould receive this money. It you 
think that is the true conſtruction, it does then look as if this order of amotion was 


notified to ſome perſons living in this place. In 1689 Skellerne was choſen mayor; 
there was no election held on the charter day 1688 that is material to ſhew, that, in 
Point of fact, at that moment. of time, there was no corporation, becauſe if there 


had been one there would have been an election on the charter day; and it is ad- 
mitted, that the perſons that were turned out were reſtored, and took upon them 

their former offices. - 15 5 
To be ſure this is very ſtrong evidence to ſhew that this order was notined to 
ſomebody or other. Bom. | EK | | Too 
5 8 5 Ido 


ao SUMMING UF. [Second 


I. do not recoll:& that any poſitive evidence is given as to this iſſue, by the de- 
fendant. But it is contended before. you, on the part of the defendant, and, 1 
think, with a great deal of force and propriety, that in this caſe you mult preſume; 
for the ' queſtion is, whether the order was ſerved and notified to each particular 
individual. Now they have not proved the notification of the order upon each par- 
ticular individual; but they have proved circumſtances from which you are to pre- 
fume it. Certainly in many cates you will preſume circumſtances which in other 
caſes you would not preſume; and in this caie you mutt, in my opinion, form your 

 verdiR, by conjecture and preſumption. | n f 

I will tell you fairly upon what ground I think that preſumption ſhould go :—If 
you are of opinion that the great queſtion upon the acceptance of the charter is with 
the defendant, I would rather preſume, in ſuch a caſe as that againſt the plaintiff, 
upon this iſſue, than with him; but if you are of opinion upon the great queition 
in favour of the proſecutor ; that is, that the charter never was accepted, 
in ſuch a caſe as this, where you mutt go upon conjecture, you may preſume in 
favour of the crown. There is no poſitive evidence on either fide, but there is 
evidence to ſatisfy you that many perſons had notification of this order, probably it 
was generally notified; but what was faid by Mr. Bzarcroft is true, they did not 

prove a notification to all the perſons; then you are to conjecture and to preſume. I 
think you will do right to preſume and conjecture that, which upon the whole, 
will effect the real juſtice of the caſe—if the charter was duly accepted, then the 
defendant is duly elected, if not he is not duly elected. I think you may preſume 
one or the other according to the juſtice of the caſe : you have no poſitive evidence 
of the notification, though you have general ſtrong evidence of it; and if it ſhould 
be your opinion that it is evidence enough far you to fav, at once, that it was 
notified to every body, you will find your verdict accordingly. I think the way in 
which it is put, on the part of the defendant, is a very fair and reaſonable way for 
you to decide upon. 

The next is the ſixth iſſue; and upon that iſſue you are to give your verdict, by 
conjecture and preſumption, for here you mult preſume either that the officers of 
the crown did not know what they were about, or that a judgment was entered up 
which does not appear, and which muſt have been taken away by ſomebody os 
ather, God knows who. | 

Iwill ſtate the evidence to you. | | | 

I will firſt of all ſtate the evidence on the part of the defendant :—They pro- 
duce a roll, which was examined with the tule-book in the Crown- office, the roll 
of Michaelmas term, 35th Charles II. that ſeems to me to have been a ſide bar 

rule. Then there is another rule, on Monday the fifteenth day of St. Martin, 35th 
Charles II. by which it was ordered, that the denfendants ſhall appear to a quo 

warranto againſt them peremptorily the firſt day of next term. In Hilary term, 
35ta and 36th there was an interlocutory judgment; and in Trinity term, 36th 
Charles II. there is in this entry, Friday next after the morrow of the Holy Tri- 
nity, unleſs cauſe ſhall be ſhewn to the contrary within a week, let judgment be 
entered for the crown.” | | | | N 

Then they produce a docket or controlment roll, in the office, upon which this 
appears. Vet as of Trinity term, 36th Charles II. entry of final judgment for our 
lord the king, againſt the mayor and citizens, upon a quo warranto, Ec. 

Mr. Wilbraham ſays, that nothing more appears in the Treaſury: — that roll ap- 
peared to be perfeſt; there is no entry following this upon the roll. He ſays, I 
examined this with the original roll book, in the crown office; I looked upon the 
roll, every thing was fair, there was room to have entered up the final judgment 
upon that roll; but certainly it did not appear there. 


7 


But for the purpoſe of ſhewing to you that in reality this judgment was, entered 
up, they read to you the proclamation ; and it is exceedingly material, for you will 
obſerve it is made by the order, and with the conſent and approbation of the great 


officers of the crown. The great officers of the crown, who, of courſe, had the 
24 | direction 
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direction of this quo warranto, muſt have known exactly in what ſtate it was; they | 
knew whether there was a final judgment or not: it was not the only corporation 
they had been attacking by their quo warrantos, and they muſt have known the 
particular fituation in which each corporation was then. See what it is ; it recites, 
that © ſeveral deeds of ſurrender, which have been lately made by ſeveral corpora- 
tions, of their franchiſes, charters, and privileges, are not yet recorded or enrolled, 
and that upon the proceedings ang 3mles, for judgment, which have lately been had 
« upon the quo warrantos, or informations in the nature of a quo warranto, judg- . 
t ments are not yet entered upon record; whereupon, notwithſtanding new charters 
have been granted, in the reign of our late dear brother, and in our reign ; which 
« ſaid deeds being not enrolled or recorded, do not amount unto, or in law make 
% any ſurrender of, the charters, franchiſes, or liberties, therein mentioned; and 
« ſuch of the ſaid corporations or bodies politic, againſt which rules for judgments 
« have been made in the life-time of our late dear brother, or ſince in our Court 
« of King's-bench, but no judgments entered upon record, are not diſcorporate or 
« diflolved.” | | 
Now you will obſerve, thus far it only relates to ſurrenders and judgments 
not enrolled ; and this ſhews that the idea of the law officers, at that time, was, that R 
the judgments not being enrolled, cauſed no forfeiture. It ſays, ** Whereds rules for 
« judgments have paſſed upon informations, in the nature of quo warranto, againſt 
4 corporations, ol bodies politic, of particular cities and towns, in our ſaid 
kingdom; yet no judgments have been entered upon record upon any ſuch in- 
e formations, except againſt the city of London, Cheſter, Calne, St. Ives, Poole, 
Vork, Thaxted, Llanghour, and Malmeſbury.” . is ] “]ðk1ͥ S: 
Now, gentlemen, this is a clear recognition by the crown, that at that moment 
of time there was a judgment entered againſt the city of Cheſter ; but it is ſaid, 
that this might allude to the interlocutory judgment. So it was, ſuppoſed; by my 
brother Adair, but I think that can hardly be, BECAvSE ir 1T WAS S0 THERE WAS 
NO FORFEITURE 3 and you will ſee by the charter, that I ſhall read to you preſently, 
whether it was conſidered as forfeited or not; TILL THE ENTRY: OF FINAL JUDG- __ 
MENT is MADE, UNDOUBTEDLY THERE Is NO FORFEITURE ; therefore that in- 
troduces the charter of 4 James II. and the firſt ten lines of that charter are all that 
are material upon the ſubject. We, in conſideration of the good government of 
the faid city, have out of our ſpecial favour pardoned, remitted, and releaſed to 
e the mayor and citizens of the ſaid city, a certain judgment obtained againſt them, 
ce or againſt the aforeſaid citizens, by the name of the mayor and citizens of the 
« city of Cheſter, or by any other name or names, in Hilary term, in the 35th and 
« 36th years of the reign of King Charles II. and in Trinity term, in the 36th year 
<« of the reign of the ſaid king, upon an information in the nature of a quo warranto, 
<« theretofore exhibited by Sir Robert Sawyer, wg attorney-general, &c.” _ 
You ſee it does not reſt merely upon what you ſhall gueſs x ſuppoſe ; but the 
officers of the crown do ſay, that in Trinity term, in the 36th year of the reign of 
Charles II. there was a judgment upon the quo warranto, or information in the 
nature of a quo warranto, exhibited by Sir Robert Sawyer. Ir THERE Was ONLY: 
A JUDGMENT BY DEFAULT, IT WAS NOT A COMPLETE FORFEITURE ; but if it 
was what the docket imported it to be (a final judgment) it wass. f 
Therefore you are to judge, whether reading this from under the hand of the 
officers of the crown, you may not fairly ſay, that from the docket, and from the 
charter of James II. you are ſatisfied that the judgment Was 8 up as the de- | 
fendant has alledged. On the contrary, on the part of the proſecution, ſomè very | 
ſtrong evidence is given to ſhew that it was not ſo entered up. | £3; | 
For the purpoſe of proving that final judgment was not entered up, they call Mr. | 
White: he produces a copy of the roll; upon that there appears an entry of an 
interlocutory judgment; the copy of the roll is exactly in the ſame ſtate as the roll 
1s; and he tells you, that there is room to enter the final judgment upon it; and he 
lays, it generally follows, but it does not always follow, and if it does not ow” 5-0 | 
| | TIER follow, 
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follow, then the proclamation and the charter of James II. is for your conſidera- 
tion, whether there is not evidence enough arifing from them for you to believe, 


that it may Rave been loſt. He ſays, the final judgment generally follows immedi- 


atcly, if there is room; and then he produces the judgment in the caſe of Malmeſ- 
bury ; that judgment is exactly ſimilar t6!!this ; there is an interlocutory judgment, 
and a final judgment, which is afterwards reverſed. 

Now I think this cuts two ways: one argutti.at may be, if they entered up final 
judgment upon the Malmeſbury cauſe, how came they not to enter up final judg- 
ment upon this cauſe ? that is a fair way of putting the queſtion. On the other 
fide, this may be aſked, they entered up final judgment upon the Malmeſbury 
cauſe, is it not likely they would have entered it up in the Cheſter cauſe ? that they 
did ſo, and that it was entered upon a little piece of parchment, and has been loſt. 

In the Malmeſbury cauſe it is entered up. You may ſuppoſe the officers of the 
crown would have uſed the fame diligence with reſpeC to Cheſter, and have entered 
that up as well as the Malmeſbury ; and in that ſuppoſition you are confirmed by 
the proclamation. Le | 

The thing is much in doubt: you muſt form your judgment the beſt you can. 
He tells you, there was a final judgment in Malmeſbury, in Hilary term; the form 
of this judgment is exactly like the preſent. He then produces the records in the York 
and Thaxted quo warrantos ; and by that it appears, that there was no final judg- 


ment, and with reſpect to York there was an entry of non pros; now it does not 


ap whether there was any charter afterwards to York or to Thaxted. 

Then they produce the record of Poole: there is no final judgment in that ; they 
ſearched for a writ of ſeizure, they found none ; they found but one writ of 
ſeizure before the revolution. This is at a great diſtance; the perſons who know 


the practice of this time of day cannot. exactly tell what was the practice of that 


time of day. He fays the rolls are made up in the Crown-office, and then they 
are carried into the Treaſury : he was aſked, ſuppoſe there was an information, for 
inſtance in Hilary term, and the rolls of Hilary term were brought into the Trea- 
ſury, whether if there was an appearance it would not be entered upon the parch- 
ment? Hefaid it would. He was then aſked, Suppoſing there was a judgment on 
that information three or four terms afterwards, whether it would not be entered 
upon a ſeparate parchment? He ſays, he has known the clerk. of the judgments, 
come frequently to the treaſury-chamber, and enter the judgments upon the. roll, 
where there is room. He ſays that is the uſual way, but that ſometimes it is done 
otherwiſe. | N OE | | 

Then Mr. Dealtry tells you he never knew a judgment entered upon the roll to 
go into the treaſury before it was entered on the controlment roll; upon the con- 
trolment roll are entered ſhort minutes of the proceedings which have been had in 
that term. He ſays they are not always — immediately after the term is over, 
but they carry the rolls into the treaſury once in txXNœ or three years, leaving about a 
ewelvemonth's arrear in the Crown-office, in order that they may be carried in 
perfect; but ſometimes if a record is wanted to be produced in evidence, that entry 
roll is carried in ſingly before the entries of the reſt of that term are carried in; and 
to be ſure that is the uſe of a docket. A docket is nothing more nor leſs than an 
index for the purpoſe of enabling any perſon to know whether there is a judgment, 
and if there is one, where to find it. And what Mr. Bearcroft has ſaid reſpecting 
it, you have heard, and the argument is very appoſite. A man to be ſure does not 


often make an index till he has made the thing to which it is to be an index; ſo 


that the probability is, that there would be an entry of a judgment before there was 
a docket : yet I know, in point of practice, the docket is often made firſt by the 
officers, though it is not always ſo. | | 
He ſays the practice now is, inſtead of a controlment roll they make dockets of 
the proceedings on paper. When the entry rolls are carried to the treaſury, that 
docket roll is marked with the numbers correſpondent to the numbers of the rolls ſo 
carried into the treaſury, EY 5 | + = 
5 5 8 
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The paper docket is left in the Crown- office in the cuſtody of the ſecondary. 

He then produces a copy of the controlment roll of the final judgment. He 
ſays, we never mark the controlment roll at all now, but we mark the paper 
dockets ; and if this judgment had been entered upon our paper dockets in the way 
it is upon the controlment roll, we ſhould have marked in the margin of the roll 
ſuch a number of ſuch a term. There is no mark upon our controlment roll, 
becauſe we have ſubſtituted the marking of the docket itſelf. He ſays he has 


ſearched the rolls in that period, and finds that they have not always correſponding - 


marks. He then produces thoſe caſes, and they are ſtrong evidence. In the 
Malmeſbury caſe the rule is abſolute. Final judgment is entered in the treaſury, 
and there is an entry of capias ad e e iſſued upon that final judgment; 
there the rule is abſolute. In this cauſe this is a rule, that unleſs cauſe in the mean 
time be ſhewn, judgment will be entered for the plaintiff; if no cauſe is ſhewn, 
they ſign their judgment. In St. Tves the rule is abſolute for final judgment and 
ſeizure of their liberties. He ſays, © we don't carry in any roll till it is particularly 
« called for.” I have known a roll carried in before final judgment. I never entered 
« a judgment on a ſeparate parchment, and never knew it done.” This is the 
evidence of Mr. Dealtry, who is a man of credit and character in his profeſſion. 
He goes on and ſays, I never ſaw an inſtance of a final judgment being upon one 
e piece of parchment, and an interlocutory judgment on another.“ | | 
Gentlemen, this is the evidence given to you reſpecting this judgment, and the 
queſtion is a ſhort one. You will conſider the entries made upon the roll, the 
interlocutory judgment, and the docket ; and recollect that there is no final judg- 
ment upon that roll; and you will carry in your mind what the officers have ſaid 
reſpecting the uſage of entering that final judgment. | 
On the other hand, you will recolle& that it is poſſible that that final judgment 
may have been loſt. You are to judge whether it ever was entered up. Whether 
it is poſſible that the docket. ſhould have been ſtruck till final judgment was ſigned ; 
it is uſual in late caſes; you have heard it is not ſo in all caſes, and may not bein this. 
Then you will take to your aſſiſtance the written evidence - the proclamation— 
the charter—recolle& what you have heard read from them ; if you chooſe it, you 
ſhall take them out with you. If it appears to your ſatisfaction, from them, that the 
officers of the crown have ſtated that which is fact, and that you are warranted 
from thence to ſay that the judgment was entered up, .then, notwithitanding its not 
appearing upon the roll, you may ſafely infer, that that judgment was entered up ; 
but if you think this charter and proclamation can bear the conſtruction my brother 
Adair has given them, and if you really think that the weight of evidence is too 
ſtrong for you to get over, particularly the evidence Mr. Dealtry has given, and that 
it is hardly poſſible that there ſhould be a final judgment entered up, and not ap- 
pearing upon the record, in ſuch caſe you will give your verdict for the crown. 
With reſpect to the grant, I think you muſt find it for the defendant. I think 
you muſt find the third and fourth iſſues for the defendant likewiſe. 


With reſpe& to the ſecond iſſue, you are to ſay, upon all the evidence I have 


ſtated, whether or not the charter was accepted. If you are of opinion it was 
accepted, you will find that iſſue for the defendant. If you are of opinion that 
charter was not accepted, you will then find that iſſue for the crown; and then it 
will be very immaterial what you do with the other two iſſues. My opinion is, they 
hang much in doubt. It is impoflible to ſay with certainty which way thoſe iſſues 
ought to be found. I am much better pleaſed that you are to determine it. You 
will exerciſe your judgment, and give your verdict upon the ſubject; and whatever 


verdict you give I ſhall be perfectly ſatisfied with. 
RL + 


Upon the 1ſt, zd, zd, and 4th iſſues—for the defendant. 
Upon the 5th and th —_— the proſecutor, 
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